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Wetlands Conservation in Louisiana:

Voluntary Incentives and Other Alternatives

The wetland regions of Louisiana, arguably the most produc-
tive natural resource in the state, are endangered at the federal
and private level. At the federal level, recent cases such as Solid
Waste Agency of Northern Cook County v. United States Army
Corps of Engineers (SWANCC)! are chipping away at the broad
protection of wetlands that was once exercised by the United
States Army Corps of Engineers (the Corps) and the Environ-
mental Protection Agency (EPA) under Section 404 of the Clean
Water Act (CWA).2 Additionally, several attempts at undermin-
ing Section 404 have been introduced legislatively in recent
years® despite bipartisan support from the executive branch for
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ues to conduct research in human skeletal biology, pre-Columbian voyaging, and
cemetery studies as well as in environmental and anthropological law.

** Catherine D. Susman is a member of the Oregon State Bar and currently an
associate at Arnold Gallagher Saydack Percell Roberts & Potter, P.C. in Eugene,
Oregon. She practices law in the areas of real property, business, and corporate law,
land use, commercial transactions, and contract law. Prior to joining Arnold Gal-
lagher et al., Susman was an Assistant Attorney General for the Oregon Depart-
ment of Justxce and the Louisiana Department of Justice.

1531 U.S. 159, 121 S8.Ct. 675, 148 L.Ed.2d 576 (2001).

233 US.C. § 1344 (2002).

3 Louisiana Congressman Billy Tauzin introduced the Property Owners Bill of
Rights, H.R. 790, 104th Cong. (1995), which directly targets the authority of the
federal government to protect private lands from development under Section 404 of
the CWA, Although this bill did not pass, it appears to indicate an increasing trend
of opposition 10 governmental takings of land for the purposes of environmental
conservation. Also introduced in the 104th Congress, H.R. 961, 104th Cong, § 803
(1995), attempting to diminish the protection of wetland areas. Although this bill
provided-an inclusion of wetlands into the CWA (something not yet explicitly done),
it redefines the term 5o as to limit the effectiveness of the protection provided.

[441]
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President George H.W. Bush’s (Bush I) “no net loss” of wetlands
platform.*

From the perspective of private landowners, who control the
vast majority of wetlands in Louisiana and throughout the na-
tion,” there are few incentives to preserve these areas. As the
demand for waterfront property increases® and the oil market
makes a rebound in Louisiana,” the money of private developers
has become more attractive to private landowners than the satis-
faction of preserving the natural resources provided by intact
wetlands.® Indeed, federal wetlands protection is often seen by
private landowners as a substantial encroachment on their prop-
erty rights.®

As federal protection programs continue to encounter
problems, more regional and economy-specific solutions,
promulgated by individual states, seem to be the most plausible
means for wetlands protection in the future.!’ Although only
two states have successfully assumed Section 404 protection

4 This approach has been supported by the Bush [, Clinton, and George W. Bush
(hereafter Bush II) administrations. William K. Stevens, Efforts to Halt Wetland
Loss Turn Their Attention Inland, N.Y. Times, March 13, 1990, at C1 (Bush [); see
giso Jennifer L. Anderson, James G. Wilkins, & Michael W. Wascom, Legal Analysis
of Section 404 Assumption, State of Louisiana (Sea Grant Legal Program, Louisiana
State University 1994) (Clinton); Ralph E. Heimlich, Keith D. Wiebe, Roger Claas-
sen & Robert M. House, Recent Evolution of Environmental Policy: Lessons from
Wetlands, 52 J. SoiL AND WaTer Conserv. 157 (1997)(Clinton); Myriam Marquez,
Ir's Not What Bush Has Done, It's What He’s Undone, ORLANDO SENTINEL, May 2,
2001, at K5 O87 (Bush II}; see also Michael Grunwald and Mike Allen, Conserva-
tion Program Reduction Draws Fire, THE WasHmGTON PosT, June 21, 2001, at Al
(Bush II).

5 RoNaLp K. GApDie & JaMmEes L. REGENS, REGULATING WETLANDS PROTEC-
TioN: ENVIRONMENTAL FEDERALISM AND THE STATEs (State University of New
York Press 2000); see also Frank Clifford, Raising the Price of Protecting Nature,
Los ANGeLEs TiMEs, May 25, 1995, at Al.

6 Oliver A. Houck & Michael Rolland, Federalism in Wetlands Regulation: A
Consideration of Delegation of Clean Water Act Section 404 and Related Programs to
the States, 54 Mp. L. Rev. 1242 at 1251-52 (1995).

7 Mary Judice, Gulf of Mexico’s Oil Revival Could Point to Recovery, THE TIMES
PicayUuNE, Nov. 16, 1997, at Al4.

8 Clifford, supra note 5 at Al.

9 Tim Cansler, NLAP Alerr National Legislative Action Program (Kentucky
Farm Bureau 1997), at hep//www.kyfb.com/miwetlan.htm (last visited Sept. 25,
2002},

10 GaDpIE & REGENS, supra note 5, at 6; see also WorLp WiLbLire Funp,

STATEWIDE WETLANDS STRATEGIES: A GUIDE TO PROTECTING AND MANAGING
THE REsoURcE (Island Press 1992).
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(Michigan'! and New Jersey'?), other state-level legislation can
provide increased protection in the absence of federal clean
water protection authority. Such protections include the volun-
tary tax incentives discussed here and new concepts such as wet-
lands mitigation banking,'* which have been relatively well
received by the public as alternatives to governmental “taking”
of land for conservation purposes.'

Some of the suggestions for possible changes or additions to
the conservation and preservation schemes for wetlands in Loui-
siana discussed in this paper have been implemented in other ju-
risdictions around the country. In various portions of the paper,
we look at a few examples of these programs in an attempt to
determine whether or not other jurisdictions can be used as ana-
logs for the development of a comprehensive voluntary conserva-
tion program for Louisiana’s wetlands.

I

ENVIRONMENTAL, ScienTIFIC, AND EconomMic IMPORTANCE
OF WETLANDS CONSERVATION

Wetlands, as defined by the EPA, are:

[T]hose areas that are inundated or saturated by surface or
ground water at a frequency and duration sufficient to sup-
port, and that under normal circumstances do supportt, a prev-
alence of vegetation typically adapted for life in saturated soil
conditions. Wetlands Fsenerally include swamps, marshes,
bogs, and similar areas.

11 Michigan assumed Section 404 authority from the Corps and the EPA in 1984
under a memorandum of agreement that outlines guidelines that the state must fol-
low in order to retain their authority over the traditionally federal regulatory area.
This agreement basically requires the state to take timely action against violators of
Section 404 and reserves review privileges for permitting under Section 404 to the
relevant federal agencies. GADDIE & REGENS, supra note 5, at 3.

12 New Jersey assumed Section 404 authority from the Corps and the EPA in 1994,
largely based on a regulatory model created by statute in 1987, the New Jersey
Freshwater Protection Act. N.J. Stat. 13:9B-1 (2001), Gappie & REGENS, supra
note 5, at 58-66.

13 Kathrin E. Yates, Wetlands Mitigation and Mitigation Banking in Louisiana, 59
La. L. Rev. 591 (1999); H. Jane Lehman, Banking on Wetlands, BUILDER, Mar.
1994, at 56. :

14 See Flint B. Ogle, The Ongoing Struggle Between Private Property Rights and
Wetlands Regulation: Recent Developments and Proposed Solutions, 64 U, Coro. L.
REv. 573 (1993). '

1533 C.F.R. § 3283(b) (2002).
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The “similar areas” are further defined as: “[b]eyond the usual
swamps, marshes, and bogs that come to mind when one men-
tions wetlands, areas which are governed by wetlands regulation
also include woody areas which sustain wetlands vegetation, dry
desert furrows, formerly marshy meadowlands, occasionally satu-
rated lands, and arctic tundra.”*®

These areas, which have historically been perceived as useless
wastelands,'” have been identified in recent years as being the
source of seafood production,'® wildlife habitats,'® clean water,2®
storm protection,?! and even tourist revenue.”? Employing the
broad definition of wetlands that several scholars contend is the

16 Gappie & REGENS, supra note 5, at 18.

17 GADDIE & REGENS, supra note 5, at 17.

18 Greater than seventy percent of the nation’s seafood species spend at least
some part of their life cycle in wetland areas. The revenue generated by this type of
food production is more than thirty-eight billion dollars annually. The coastal wet-
lands in Louisiana serve as a nursery for severai species of shrimp, crab, and oysters,
while freshwater wetlands are home to crawfish and catfish. PauL D. CorgiL, WeT-
LANDS FUNCTIONS AND VALUES IN Lourtsiana 6 (La. State Univ. Agric. Ctr., La.
Sea Grant, No. 2519, 1998).

19 Wetlands are home to numerous fur-bearing mammals (of which forty percent
of the fur trade is supplied from Louisiana wetland species), alligators, and migra-
tory waterfowl. CoRglL, supra note 18; GADDIE & REGENS, supra note 5, at 18-21.

20 Wetland areas act as cleansing agents for surface and ground waters, filtering
out “sediments, toxins, and nutrients . . . which would otherwise enter primary wa-
ters, resulting in over-production of algae and other microbiological organisms
which can depiete fish supplies and taint the fresh water supply.” GapDiE &
REGENS, supra note 5, at 23-24.

21 Storm protection is one of the most important functions of wetland areas, as
was demonstrated by the severe flooding of the Mississippi River in 1973 (known as
a ‘man made flood’). Houck & Rolland, supra note 6, at 1249. Buffering from
storm surges is also an important function for Gulf Coast areas that have seen 33.6%
of landfalling tropical cyclone activity in the North Atlantic Basin over a period
from 1871 to 1997. This is a significantly larger amount than any other area in the
North Atlantic Cyclone Basin (tests of proportions show significant differences be-
tween the Gulf Coast and all other areas at the following confidence levels: Carib-
bean, z=3.06, p=0.00; Atlantic Coast, z=3.93, p=0.00; Canada, z=4.42, p=0.00;
Greater Antilles, z=3.67, p=0.00; Lesser Antilles, z=3.93, p=0.00; Bahamas, z=4.32,
p=0.00; Newfoundland, z=4.60, p=0.00). These data were calculated from National
Oceanic and Atmospheric Administration raw data as detailed in Ryan M.
Seidemann, Presentation to Society for American Archaeology .Annual Meeting,
New Orleans (April 23, 2001} (Oceanographic Archaeology: Implications of the
Florida Current on Prehistoric Contacts Between the Inhabitants of Florida and the
Bahamas) .

22 PauL CoRrEIL, COASTAL WETLANDS CONSERVATION: WHY IS IT IMPORTANT TO
Loutstana? (La. State Univ. Agric. Ctr., Pub. No. 2644, 1997); MicHAEL D. GRIMES
& THomas K. PINHEY, RECREATION POTENTIAL OF PrRIvATE LanDps IN Loutst-
ANA's CoastarL Zone (Ctr. For Wetland Res., La. State Univ., Pub. No. LSU-T-76-
010, 1976); WorLD WILDFIFE FUuND, supra note 10.
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federal government’s current construction of the term,” “there
are approximately 100 million acres of wetlands in the lower 48
states, 90 percent of which are inland wetlands.”?* Of the re-
maining 10 million acres of coastal wetlands, 3.5 million are en-
compassed within Louisiana’s borders,?® 75 percent of which are
privately owned.?¢

In addition to the threats from federal actions, erosion of Loui-
siana’s coastal wetlands is occurring at an alarming rate. An av-
erage of forty acres of coastal wetlands are lost each year due to
human intervention in the natural marsh building process (e.g.,
the Corps’ levee building activities restricting natural alluvial
processes).?’” Despite ongoing restoration projects in Louisiana’s
coastal wetlands, if the current rate of loss continues unabated,
more than 630,000 acres of land will disappear into the Gulf of
Mexico within the next fifty years, representing public use value
losses in excess of 37 billion dollars.?® Inland wetlands in Louisi-
ana are also facing widespread destruction at the hands of public
and private developers.”” What little protection has been af-
forded inland wetlands in recent years through farm bills that
promote wetlands conservation®® and broad jurisprudential inter-
pretations of the Section 404 protection to the “waters of the

23 GADDIE & REGENS, supra note 5, at 23; see Richard Miniter, Muddy Waters:
The Quagmire of Wetlands Regulation, 56 PoL’y Rev. 70 (1991).

24 Gapnie & REGENS, supra note 5, at 20.

25 Kenneth J. Roberts, Paul A. Coriel & Albert J. Ortego, Jr., Marshland Use
Valuation Study, La. Tax Comm’'n, Sept. 3, 1996,

26 Kenneth J. Roberts, Paul A. Coriel & Albert J. Ortego, Jr., Taxation of Private
Marshland: The Use Value Method Applied to Louisiana’s Coast in Recent Re-
search in Coastal Louisiana: Natural System Function and Response to Human Influ-
ence (Lawrence P. Rozas et al, eds., La. Sea Grant Program 1999).

27 Louisiana Coastal Wetlands Conservation and Restoration Task Force
{LCWTEF) & the Wetlands Conservation and Restoration Authority (WCRA), Coast
2050: Toward a Sustainable Coastal Louisiana (Louisiana Dep’t of Natural Res.
1998); Brian Fortner, Mississippi Diversion 70 Crvih ENGINEERING 46 (2000);
Marilyn Barrett, Coast 2050: Coastal Strategic Planning with Business and Environ-
mental Interests, 7(2) Coast & SEA 20 (1999). However, anthropogenic changes to
wetlands processes are not the only causes of land loss in these areas. Tropical cy-
clones, such as Hurricane Andrew in 1992, cause rapid, widespread destruction of
coastal wetlands. See generally, GLENN R. GUNTENSPERGEN & BETH A. VaRIN,
WiLLFUL WINDs: HURRICANE ANDREW AND Louisiana’s Coast (La. Sea Grant
Program & UL.S. Dep’t of the Interior 1996).

28 LCWTF & WCRA, supra note 27 at 1.

29 Elizabeth Coleman, Wetlands in the Marketplace, 7(2) Coast & Ska 2, 3
(1999).

30 E.g., the Conservation Reserve Program and others discussed later in this
paper. :
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United States”' has seen substantial undercutting recently by
the judiciary in SWANCC.

A. SWANCC and Its Implications

During the October 2000 Term, the United States Supreme
Court implemented new limitations on federal authority over
certain wetland areas under the CWA. In an opinion delivered
by Chief Justice Rehnquist and joined by Justices O’Connor,
Scalia, Kennedy, and Thomas, the Court substantially reduced
the jurisdiction of the EPA and the Corps with respect to their
regulation of wetlands under the “waters of the United States”
construction of the CWA.

The plaintiffs in SWANCC were interested in using an aban-
doned sand and gravel excavation area outside of Chicago as a
solid waste disposal site. The site contained a number of exca-
vated pits which filled with water following the abandonment of
the site, thereby creating permanent and seasonal ponds. The
Corps, relying on its authority under the CWA, which authorized
it to issue permits allowing the discharge of dredged or fill mate-
rial into “navigable waters,”? refused to grant the plaintiff a per-
mit to fill the man-made ponds. The term “navigable waters” is
broadly defined by the CWA as “the waters of the United
States.” Previously, the Supreme Court determined that “navi-
gable waters,” as envisioned by the drafters of the CWA, extends
to waters that, if degraded or destroyed, would affect interstate
or foreign commerce. The Court had previously held that under
the CWA the term “navigable waters” only extended to non-nav-
igable (in the traditional sense of the word), non-commercial
water bodies that are adjacent to bodies of open water of the
United States.*® Because the ponds in SWANCC were not lo-
cated near any open waters and were non-navigable in the tradi-
tional sense of the word, the Court refused to uphold the Corps’
jurisdiction over the ponds.

31 Eg., United States v. Riverside Bayview Homes, 474 U.S. 121 (1985), which
upheld the Corps’ jurisdiction over wetland areas under its authority in Section 404
of the CWA.

32 See SWANCC v. US. Army Corp. of Eng'rs, 121 S.Ct. at 677 (2001).

33 Riverside Bayview Homes, supra note 31 at 123. In Riverside, the Court upheld
the Corps’ construction of such a broad interpretation of the CWA's definition of
“waters of the United States.”
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In a tangential attempt to restrict the plaintiffs’ activities, the
Corps relied on the Migratory Bird Rule** of the CWA. The Mi-
gratory Bird Rule allows the Corps to extend its authority from
“navigable waters” to waters that provide [a] habitat for migra-
tory birds.>> Because the ponds on the land that the plaintiffs
wanted to use were employed as a habitat by migrating birds, the
~ Corps exerted its authority and denied their request. However,
“the Court refused to extend the Corps’ authority to such waters

under the Migratory Bird Rule. “Permitting [the Corps] to claim
federal jurisdiction over ponds and mudflats falling within the
‘Migratory Bird Rule’ would result in a significant impingement
of the States’ traditional and primary power over land and water
use.”3¢

The Court’s decision in SWANCC may result in the removal of
as much as thirty to sixty percent of the wetlands in the United
States from federal protection under the CWA.*’ However, it is
likely too early to tell the extent of the protection which was re-
pealed by the Court in SWANCC. Subsequent agency interpre-
tations of the ruling and court decisions on those interpretations
will decide the fate of a large portion of the wetlands of the
United States (nearly all of which were afforded some measure
of protection under the CWA prior to SWANCC).3®

In an early interpretation of the SWANCC decision, the EPA
states that potentially affected areas of federal jurisdiction in-
clude: “[a]ll other waters such as intrastate lakes, rivers, streams
(including intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of which could affect
interstate or foreign commerce. . . .”*

3433 CF.R. § 404(a) (2001).

35 SWANCC, 121 S. Ct. at 678.

36 Id. at 684,

37 Jon Kusler, Memorandum: The SWANCC Decision and State Regulation of
Wetlands {Assoc. of State Wetland Managers, Inc., 2001).

38 4. The few cases that have been decided in the lower courts since SWANCC
illustrate the confusion created by that ruling. In United States v. Buday, 138 F.
Supp. 2d 1282 (D. Mont. 2001), the SWANCC ruling was narrowly construed to
alow jurisdiction of the Corps and the EPA to continue to extend to attenuated
wetland areas in Montana. However, in Rice v. Harken Exploration Co., 250 F.3d
264, 269 (5th Cir. 2001), the SWANCC ruling was followed in the majority’s refusal
to extend CWA protection to “ponds that are not adjacent to open water.”

333 CF.R. § 328.3(a)(3) (2001), cited by Memorandum from Gary S. Guzy, Gen-
eral Counsel, EPA & Robert M. Anderson, Chief Counsel, U.S. Army Corps of
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The SWANCC holding illustrates the necessity of private land-
owner/government cooperation in the preservation of wetland
areas. Under this ruling, the majority of affected areas*® are in-
land wetlands,” regions which have traditionally been subject to
less attention and protection than their coastal counterparts.

B. Takings Issues

For nearly the past decade, since the United States Supreme
Court decision in Lucas v. South Carolina Coastal Council *?
wetlands and other environmental protection programs have
come under attack by private landowners under the takings
clause of the Fifth and Fourteenth Amendments to the United
States Constitution. In Lucas, the State of South Carolina was
required to pay a private landowner one million dollars because
of restrictions placed on the use of his land by the Beachfront
Management Act (BMA),** which deprived the land of all eco-
nomically viable uses. In an opinion that appeared somewhat
callous to the underlying environmental policy concerns, Justice
Scalia found that the BMA rendered Lucas’ property valueless
and thus constituted a taking under the United States Constitu-
tion.** This decision established a per se category of takings for
“any regulation which “denies all economically beneficial or pro-
ductive use of land.”** Although no such awards have been
granted to Louisiana landowners in situations resembling Lu-
cas,* there have been later United States Supreme Court pro-
nouncements on the issue of takings and wetlands regulation.

Announced in the October 2000 term, the Supreme Court’s
decision in Palazzolo v. Rhode Island* represents a potential
broadening of takings “liability” to various governmental enti-
ties. In Palazzolo, the landowner was allowed to assert a takings
claim on property which was already subject to CWA regulatory

Eng’rs, Memorandum: Supreme Court Ruling Concerning CWA Jurisdiction Over
Isolated Waters 5 (2001) (on file with the EPA).

40 E.g., areas no longer falling under federal protection.

41 Guzy & Anderson, supra note 39.

42 Lucas v. $.C. Coastal Council (SCCC), 505 U.S. 1003 (1992).

43 5.C. CopE ANN. § 48-39-250 (1990).

44 I ucas, 505 U.S. at 1007.

43 Lucas, 505 1.S. at 1015.

46 This has not been for want of trying. See, e.g., Jeiferson Levee Dist, v. Coast
Quality Constr. Corp., 640 So. 2d 1258 (La. App. 4th Cir.) (1994).

47533 U.S. 606 (2001).
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protection when the landowner acquired ownership in 1978.%
The Court suggested that even in such situations where the indi-
vidual knew or should have known of such restrictions placed on
the development of wetland properties at the time they acquire
ownership, such restrictions may still constitute a taking under
the United States Constitution.* The Court, however, stopped
short of ruling on the damages issue and remanded the case for
consideration under the multifactor balancing test for determin-
ing takings established in Penn Central Transp. Co. v. New York
City.*® The Court also suggested in this ruling that the property
in question need not be deprived of all economic viability to con-
stitute a taking.>! Thus, this expansion of the landmark Lucas
decision potentially opens up a larger class of property to takings
litigation than had previously existed.

Where regulation for the protection of wetlands on private
property are becoming more clearly scrutinized by the courts for
takings claims, tax incentives for preservation represent an alter-
native means to provide protection for environmentally sensitive
areas. Although the cited cases in this subsection are national in
scope, it is likely that similar results will occur in suits for the
taking of property for conservation purposes in Louisiana. One
major reason for this expectation is the fact that Louisiana courts
are deferring to federal law decisions regarding many takings is-
sues.’? This is because the Louisiana Constitution provides less
protection than the United States Constitution against public
takings of private property.*?

C. Voluntary Conservation—Public Reactions

Farmland is a major contributor to inland wetlands loss in the
United States.>* This loss occurs when farmers drain the wet-
lands on their property and convert them into cropland. In fos-
tering wetlands preservation, Congress has been reluctant to

48 Id. at 614,

49 [4. at 630.

50 See 438 U.S. 104 (1978).

51 Palazzolo, 533 U.S. at.630.

52 Avenal v, State, 757 So. 2d 1 (La. App. 4th Cir.) (1999), cert. denied, 531 U.S.
1012 (2000).

53 The United States Constitution protects against takings by federal and state
governments, while the Louisiana Constitution only protects against takings by state
government. Id. at 6. See Joe F. Stevenson, Louisiana’s Oyster Lease Relocation
Program: A Step Toward Common Ground; 28 5.U. L. Rev. 19 (2000).

54 GADDIE & REGENS, supra note 5, at 17.
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create regulations that directly impinge on farmers’ land use
rights.>> Additionally, direct regulation of agricultural land may
constitute a taking under the Fifth Amendment.*® Generally,
however, private landowners are reluctant to set aside portions
of their property for conservation purposes that, while benefit-
ting society as a whole, detrimentally affect their property
interests.

Psychological and land-use planning research over the past
twenty-five years has illustrated private landowners’ reluctance
to comply with governmental {especially federal)*’ intervention
in their property interests for the purposes of environmental con-
servation.”® Several sources credit landowners’ general apathy
regarding conservation concerns to a lack of education on the
environmental issues that affect their communities.>®

On the other hand, when incentives are introduced to promote
voluntary conservation of private lands, many landowners’ atti-
tudes change.®® When landowners are given tax break incen-
tives®! or subsidies®* to keep their property out of agricultural
production, they are often more willing to cooperate with the

55 Karen A. Jordan, Perpetual Conservation: Accomplishing the Goal Through
Freemptive Federal Easement Programs, 43 Case W. Res. L. Rev. 401 (1993).

56 See id. The takings issue is discussed at length in the previous section of this
paper.

57 JorL L. LinDseY, KAREN W. PATERSON & ALVIN L. BERTRAND, CITIZEN PER-
CEPTION OF COASTAL AREA PLANNING AND DEVELOPMENT (Sea Grant Pub. No.
LSU-T-76-001, Center for Wetland Resources, Louisiana State University 1976).

38 Cansler, supra note 9; }. Dixon Esseks & Steven E. Kraft, Landowner Views of
Obstacles to Wider Participation in the Conservation Reserve Program, 41 J. SomL
AND WATER CoNSERv. 410 (1986); Erik Lichtenberg & Rae Zimmerman, Informa-
tion and Farmers' Attitudes About Pesticides, Water Quality, and Related Environ-
mental Effects, 73 AGRic., EcosystEms anp Env'T 227 (1999).

53 Lichtenberg & Zimmerman, supra note 58; Gary D. Lynne, J.S. Shonkwiler &
Leandro R. Rola, Attitudes and Farmer Conservation Behavior, 70 AM. J. AGRIC.
Econ. 12 (1988).

80 Farmers Surveyed on Land Use Issues, STAR TRIBUNE, June 21, 1998, at 5B;
Brian Williams, Wetlands Restoration Promising, Tne CoLumsus DispaTcH, Octo-
ber 31, 1996, at 2G; Clifford, supra note 5.

61 Examples of such tax breaks are provided in Michigan’s now-defunct FOSPA
program. MicH. Comp. Laws § 554.706 (1990) (repealed 1994). These programs
have proven highly successful and have been well received by landowners. Thomas
Grier, Conservation Easements: Michigan's Land Preservation Tool of the 19905, 68
U. Der. L. REv. 193 (1990). The program allowed the state legisiature of Michigan
to designate private lands as exempt from local property taxes when the lands fell
under certain environmentally endangered criteria as defined by the statute. Id. at
198, 219.

62 An example of such subsidies is outlined in the Conservation Reserve Program,
7 CF.R. § 1410 (2001), which protects thirty-six million acres of environmentally
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goals of environmental regulators. The preservation possibilities
for Louisiana outlined in this paper attempt to balance govern-
mental interests in preserving the environment with private inter-
ests based on common-law ideas that private property is outside
of government regulatory control.

I

SUMMARY OF WETLANDS CONSERVATION AT THE
FEDERAL LEVEL AND IN Louisiana

Wetlands conservation and regulation have been actively pur-
sued at both state and federal levels since the 1970s.° The fed-
eral and Louisiana governments have addressed the abatement
of wetlands degradation. Below we discuss the efforts by these
bureaucracies to foster a “net gain” wetlands strategy and offer
suggestions for accomplishing this conservation goal. A brief re-
view of past regulatory attempts is necessary to frame the current
argument.

Although considerable legislative and regulatory activity has
occurred in the area of wetlands regulation, little action toward
stopping wholesale wetlands destruction® occurred during the
early years of wetlands conservation.®> In the late 1980s and
early 1990s, both governmental and private groups began to take
action to promote a “net gains” policy of the nation’s wetlands.5®

Despite the lack of action in the early years, the federal gov-
ernment’s interest in wetlands protection extends back at least to
the mid-1970s. With Executive Order 11,990,% President Carter
initiated an era of national concern for the integrity of wetland
areas that has included legislation as well as programs aimed at
protecting wetlands. These efforts on the part of executive agen-
cies of the federal government and Congress include the CWA
and the Food Security Act’s® “Swampbuster” provisions, the

important and fragile farmland by paying subsidies to keep the land idle. Jerry Hag-
strom, Common Ground, 28 Gov. Execurive 34 (1996).
63 Gappie & REGENS, supra note 5 at 107; LCWTF & WCRA, supra note 27 at
116. .
64 No efforts were even made toward reversing the degradation process to yield
net gains of United States wetlands.

65 Circa 1970 to the mid 1980s.

66 WorLp WILDLIFE FUND, supra note 10.

67 42 Fed. Reg. 26,961 (May 25, 1977).

68 16 1.S.C. §§ 3821-23 (2001). The “Swampbuster” program denies (with excep-
tions) support to farmers under the Agriculture Act of 1949, 7 U.S.C. § 1421 (2001),
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Water Bank Act,® the Small Wetland Acquisition Program,’ the
Conservation Reserve Program,”' the Wetland Reserve Pro-
‘gram,” and the Emergency Wetlands Resources Act.”> The con-
certed effort exemplifies the goal to “avoid to the extent possible
the long and short term adverse impacts associated with the de-
struction or modification of wetlands and to avoid direct or indi-
rect support of new construction in wetlands wherever it is a
practicable alternative.””* Nevertheless, the primary source of
wetlands protection enforcement at the federal level remains the
Corps’ permit program under Section 404 of the CWA,” the
same mechanism which was substantially eroded by the Supreme
Court’s decision in SWANCC.

Despite the substantial federal legislation and enforcement in
the stemming of wetlands disappearance, these areas continue to
deteriorate and disappear at a higher rate than that at which they
are saved. This diminution is partially attributable to the fact
that many areas are outside of federal control due to federalism
complications.” Although Louisiana has chosen not to assume
the federal government’s authority under Section 404 of the

or the Commodity Credit Corporation Charter Act, 15 U.S.C. § 714 (2001), if crops
are produced on a wetland.

6916 U.S.C. § 1301 (2001). The Water Bank Act authorizes the Secretary of Agri-
culture to enter into agreements with landowners for the purposes of promoting the
conservation of natural resources on private property, whereby the landowners can
receive payment to foster such conservation through idling land. 16 1UU.8.C. § 1302
(2001).

70 The Small Wetland Acquisition Program (SWAPF) is located within the Migra-
tory Bird Hunting and Conservation Stamp Act and allows the Secretary of the Inte-
rior to purchase lands designated as “Waterfowl Production Areas” which typically
amounts to the purchase of wetland areas. 16 U.S.C. § 718(d) (2001).

71 This is within the Food Security Act of 1985, 7 CF.R. § 1410.1-.64 (2001). The
Conservation Reserve Program offers rental or incentive payments on a voluntary
basis to farmers who plant crops that promote long-term resource conservation.
U.S. Dep’t of Agric., Conservation Reserve Program Fact Sheet 1 (USDA 1999).

72 This is within the Food, Agriculture, Conservation, and Trade Act of 1990, 7
CFR. § 1467.1-.18 (2001). Under the Wetland Reserve Program (WRP), the fed-
eral government is authorized to assist, up to 100%, in the restoration of eligible
lands to wetland status. These payments come in the form of conservation ease-
ments and are issued on a voluntary basis. Nat’l Res. Conservation Serv. (NRCS),
Wetlands Reserve Program Brochure (NCRS, 1997).

7316 U.S.C. §§3901-3932 (2001). The Emergency Wetlands Resources Act
{(EWRA) authorizes the Secretary of the Interior to collect entrance fees from visi-
tors to certain National Wildlife Refuge System areas, seventy percent of which are
to be redistributed to migratory bird conservation efforts. Id. § 3911.

74 Exec. Order No. 11,990, 42 Fed. Reg. 26,961 {May 25, 1977).

75 Anderson et al., supra note 4.

76 GADDIE & REGENS, supra note 5, at 45,
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CWA, the State can and does implement its own protections for
wetlands within its borders that exceed the federal standards in
many areas. Indeed, in the area of wetlands conservation, most
scientists and scholars believe that state initiatives have the great-
est potential for success.”’

Louisiana, like the federal government, began statewide wet-
lands conservation efforts in the mid-1970s.”® Most of the Louisi-
ana conservation activities have operated under the Federal
Coastal Wetlands Planning, Protection and Restoration Act
(CWPPRA).” In Louisiana, the Corps’ authority under the Sec-
tion 404 Permit Program is paralleled by the Coastal Use Permit
Program (CUP), which is administered by the Louisiana Depart-
ment of Natural Resources (LDNR)® in the Coastal Zone.®!
Additionally, the LDNR has sponsored and implemented several
efforts to rebuild Louisiana’s coastal wetlands since the late
1980s.%> However, very little attention has been given to the
stemming and reversal of inland wetlands loss. None of the cur-
rently implemented regulatory efforts to reduce wetlands losses
mention the conservation of inland wetlands.®® This lack of ef-
fort is threatening areas which traditionally serve as habitats for
numerous wildlife species as well as areas which represent water
cleansing and flood control mechanisms. Voluntary incentives,
such as those discussed here, for the conservation of inland wet-
lands are essential to the preservation of these areas in the ab-
sence of government legislation and in the current
jurisprudentially constricted environment of federal protection

77 See Evan 1. RINGQuisT, ENVIRONMENTAL PROTECTION AT THE STATE LEVEL:
Poritics aND PROGRESS IN ConTROLLING PorruTion (Kenneth I, Meier ed., M.E.
Sharpe, Inc., 1993),

78 LCWTF & WCRA, supra note 27.

7916 U.S.C. § 3951-56 (2001). The CWPPRA is actually federal legistation aimed
solely at the conservation of Louisiana’s coastline.

80 Yates, supra note 13 at 592-93.
81 The Coastal Zone is defined by 49 La. Rev. STAT. AnN. § 214.24 (West 2001).

82 LDNR has implemented river diversion projects to bring new sediments into
shrinking wetlands. Shoreline protectors have also been installed to buffer the
coastal wetlands from the erosional lapping waves of the Gulf of Mexico (including
the Christmas tree project, where old Christmas trees are used to shore up coastal
regions by slowing wave action and trapping sediments). Elizabeth Coleman,
Coastal Restoration Now . .. What's Working? What Do We Need?, 9 Coast & Sea
4 (2001).

83 See, e.g., LOWTF & WCRA, supra note 27 LCWTF, Louisiana Coastal Wet-
fands Restoratzon Plan (LDNR 1993).
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over wetland areas.®® Although the efforts of the State of Louisi-
ana have been admirable in the area of promoting coastal wet-
lands restoration and conservation, their efforts in promoting the
same activities for inland wetlands have left something to be de-
sired. The possible methods for promoting inland wetlands con-
servation (as well as coastal conservation) in this paper represent
means which require minimal state involvement from an enforce-
ment perspective, while potentially yielding significant preserva-
tion results which satisfy both state entities and private
landowners.

A. Louisiana Tax System

Although some of the most successful programs for wetlands
conservation at the federal level have been subsidy-driven pro-
grams,® no such system has been implemented on a state basis in -
Louisiana. Tax based incentive programs have been considered a
viable alternative to other modes of voluntary conservation. In-
deed, some states have designated wetlands areas as untaxable in
order to promote conservation goals.®¢

Established primarily by the Louisiana Constitution, Article
VIL*” the Louisiana tax system provides several areas which may
be exploited to promote wetlands conservation. Property taxes
may be used to reduce the burden of maintaining low-production
land, and severance, processing, and mineral taxes may be able
to compensate for revenue lost due to other tax reductions.
These possibilities are examined in the next two sections. Any
changes to the tax system, such as those proposed in this article,
would likely have to be accomplished by proposing a constitu-
tional amendment.®® Alternatively, in recent years, minor altera-

84 Eg., SWANCC and its progeny.

85 E.g., the CRP and the WRP programs,

86 E.g., N.D. Cent. CopE § 57-02-08.4 (2001); MinN. STAT. § 272.02 subd. 11
(2001); see Owr. REV. STAT. § 3G7.115(4)(c){C) (2001) (The Oregon statute gives the
granting authority discretion if the exemption will promote the conservation of
wetlands).

87 Specific taxes are found elsewhere in the Louisiana Constitution. The taxing
constraints of local governments are located in Article VI, §§ 26-32 (1996); certain
natural resource taxes are located in Article IX, § 9 (1996).

88 Changes to the tax system are typically accomplished through constitutional
amendment. La. Const. art. XIII § 1 (1996). This task, although facially daunting,
has been accomplished numerous times in the history of Louisiana. Indeed, one
scholar reports 536 approved amendments to the 1921 Louisiana Constitution and
an additional 41 amendments were approved (62% of those proposed) for the 1974
Louisiana Constitution between 1974 and 1991. Additionally, “Injearly half of the
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tions to the Louisiana Tax Commission {(LTC) standards for tax
collection on wetland areas have been adopted via notice and
comment rulemaking by the LTC itself.®*

B. Louisiana Property Tax System

The majority of landowner complaints about the preservation
of wetlands on their property center around the requirement that
- considerable taxes be paid on land which produces little or no
revenue.® Under the current legislation, property is taxed ac-
cording to its assessed valuation. This ad valorem tax is a per-
centage of the property’s fair market value.® Most unimproved
land is assessed an ad valorem tax that is ten percent of its fair
market value.”> There are exceptions to this scheme, however,
and wetland areas may fall under one of the exceptions.®®>
Instead of assessing ad valorem taxes for marshlands® accord-
ing to the fair market value of the land, the Louisiana Constitu-
tion®> mandates using the use value approach to determining
taxation. This system assesses a ten percent tax on the estimated
financial return on the land rather than on the fair market value
of the land. The purpose of this reduction is that in some areas,

approved amendments, eighteen of forty-one, were to article VII, and most related
to taxes and constitutional dedications.” Melissa Lawrence, Comment: Constitu-
tional Revision by Amendment—A Louisiana Tradition, 51 La. L. Rev. 849, 851
(1991). Some changes to the tax system have been accomplished statutorily, such as
changes to the methods of property valuation for ad valorem taxes. Roberts et al,,
supra note 25.

89 E-mail from Ed Leffel, Property Tax Specialist, LTC, to Ryan Seidemann {Nov.
2, 2001) {on file with author).

90 Roberts et al., supra note 26,

9t L, ConsT. art, VI, § 18. “Fair market value” is defined as “the price for prop-
erty which would be agreed upon between a fully informed buyer and seller, under
normal circumstances.” LTC, Real/Personal Property Rules and Regulations, DE-1
(Heritage Press 2000) [hereinafter LTC manual).

92 L A. Consr. art. VIL, § 18(B).

93 We say that wetlands “may” fall under an exception to the ad valorem taxation
scheme because it is unclear at the present time what is exactly exempted under the
current scheme. This problem arises as a result of some obscure terminology used in
the Louisiana Constitution and the LTC manual regarding the assessment of
“marsh” areas. This problem is examined in more detail in the following subsection.

94 This scheme is also used for timberlands and agricuitural and horticultural
lands. Additionally, it is apparent that some assessors have been applying various
categories of the timberland use-value scheme to wetland areas as well as the marsh-
land scheme. Interiew with Paul Coriel, Vice Chancellor, Extension Service, Louisi-
ana State University AgCenter, in Baton Rouge, Louisiana (Sept. 18, 2001). This
may result in over taxation of such land.

%5 La. Consr. art. VII, § 18(D).
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fair market value taxes would be so high that the land would
likely become developed property in accordance with its tax clas-
sification in order to offset higher assessed rates.

Despite the reduced taxing for some wetlands under the use
value tax system, these areas have generally continued to be
overtaxed. The Louisiana Constitution states that the “[f]air
market value and use value of property shall be determined in
accordance with criteria which shall be established by law and
which shall apply uniformly throughout the state,” thus leaving
taxation methods largely up to agency rulemaking. Rather than
base assessments on the actual production value of particular
parcels of land, an efficiency standard for assessing taxes on
marshlands was adopted following public hearings by the LTC.%?
Several changes to the LTC taxation scheme have occurred over
the past decade. Due to the complexity of these changes, the
evolution of the LTC standards for marshland valuation warrants
review.

In 1995, suit was filed against the LTC by landowners in Ter-
rebone and Lafourche parishes,”® claiming that the method for
taxing marshlands was overly burdensome.”® These suits
prompted legislative action. Pursuant to Act 230 of the 1996
Regular Session, the Louisiana Legislature directed the LTC to
formulate a new set of standards to apply to the taxation of
marshlands across the State. The LTC contracted with the Coop-
erative Extension Service at Louisiana State University (LSU)
for assistance in drafting the new standards. This collaboration
initially resulted in recommendations by the LSU advisors to the
LTC to tax marshland areas at less than one dollar per acre.
However, the LTC rejected this proposal as “simply not feasible”
due to ambiguities in the application of the proposed
standards.® ‘

Ultimately, the LTC settled on a later proposal by LSU.'* A
tripartite scheme was developed which divided the State’s marsh-

96 Id.

97 LTC manual, supra note 91, adopted pursuant to 49 La. REv. STAT. ANN.
§§ 951-968 (2001).

98 E.g., Edgerton v. LTC, No. 413705 (19th JDC filed Feb, 3, 1995) (settled out of
court).

99 At the time, marshlands in Louisiana were taxed in two categories: saltwater
(%7 per acre) and freshwater (38 per acre). LTC manual, supra note 91.

100 E-mail from Ed Leffel to Ryan Seidemann (Nov. 2, 2002) (on file with author).

101 This proposal is incorporated into Roberts et al., supra mote 25.
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lands into freshwater, brackish, and saltwater. Averages of pro-
duction returns from those areas taken over a four-year period
were then applied as an across-the-board assessment of any land
falling into these categories.'? While statistically sound as mean
values of such properties, these average assessments had already
been demonstrated to place extreme financial burdens on the
owners of some marshlands.!® Although these new standards
dropped the overall per acre tax rate for marshlands, the de-
crease was not substantial (between one and two dollars per
acre) and does not appear to have solved the problem of burden-
some taxation pointed out in such cases as Edgerton v. LTC.'*
When landowners are forced to pay steep taxes on low-produc-
tivity property, the logical response is to find a more productive
use for the land, thereby endangering the integrity of intact wet-
lands. Under the Louisiana use value tax scheme, this is an espe-
cially serious concern because landowners could convert wetland
areas that are being over-taxed into productive agricultural lands
and still receive a use valuation of their land for ad valorem taxa-
tion purposes.'® Landowners could thereby circumvent the high
tax rate on low-production property while still retaining tax as-
sessments lower than the fair market value. The LTC standards
should be revised to reduce the burdens on landowners and to
avoid the possibility of such scenarios.

The current method of assessment’ employed by the LTC ap-
pears to be a use value hybrid. Unlike the purely use value as-
sessment approach to agricultural and timber lands, where the
taxed amounts are calculated from the actual production value of
the property, the use value approach to marshiands is based on a
projected set of standards irrespective of the actual use of these

102 Roberts et al., supra note 25. The marshland assessment values are as follows:
fresh water=$7 per acre; brackish=$6 per acre, saltwater=$5 per acre.

103 A5 with any statistically derived mean, there are going to be variables that fall
near the outer tails of the standard distribution. On paper this situation may not
appear too extreme; affecting a few landowners who are over- or under-taxed.
However, in reality the situation is rather more ominous for the continued protec-
tion of wetland areas from development. For example, in Edgerton, supra note 98,
there was a $215,000 difference between the LTC hybrid assessed value and the
actual use value of the land. Although the standards are now somewhat different as
a result of litigation, there is no indication that the changes have solved the problem
of over-taxation. :

104 Edgerton, supra note 98.

105 Although falling under the same taxation scheme (i.e., use value), one must
not forget that nanonally, agriculture is one of the most substantial destroyers of
intact wetlands.
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lands. This set of standards remains the same, regardiess of the
economic returns the property actually produces for its owner,2%

Several caveats regarding the current standards are important
to point out. Although the Louisiana Constitution of 1974 man-
dates uniformity for the assessment of marshland taxes across the
State, the scheme currently employed by the LTC does not seem
to satisty the mandate. There is a uniform method applied
throughout the State, however, the uniform method leads to sig-
nificantly different assessment rates in different regions. At least
since changes in 1998,'% the LTC has only allowed the marshland
classification to be applied to certain enumerated parishes in
south Louisiana.’®® This method apparently stems from an LSU
recommendation to only value land as marshland south of Inter-
state 10 (I-10).'° The inference is that the LTC has limited
marshland classifications to areas within the Coastal Zone, a clas-
sification which does not comport with the reality that substantial
marshlands exist north of I-10.!'° The land falling north of I-10 is
lumped into an “All Other Acreage” category for taxation pur-
poses.'’! Under this approach, some wetland acreage is classified
under the Timberland Class Four category!'? at $8.64 per acre,
while the remaining marshlands not assessed as timberlands are
assessed at fair market value.!'® Such a method effectively places
wetland areas in North Louisiana in a higher per acre tax cate-
gory than all other agricultural and timberlands in the state.

106 While any assessment of agricultural and timber lands is necessarily subject to
problems of over- or under-production, such specific standards, often tailored to the
types of uses occurring on the property (e.g., growing carrots, growing legumes,
etc.), should help to minimize losses due to over-taxation. See generally, I.B. Ruhl,
Farms, Their Environmental Harms, and Environmental Law, 27 EcoLocy L.Q. 363
{2000). -

107 24 La. Reg. 477, 491 (1998).

10824 La. Reg. 491 (the enumerated parishes are Acadia, Ascension, Assumption,
Calcasieu, Cameron, East Baton Rouge, Iberia, Iberville, Jefferson, Jefferson Davis,
Lafayette, Lafourche, Livingston, Orleans, Plaquemines, St. Bernard, St. Charles, St.
James, St. John, St. Landry, St. Martin, St. Mary, St. Tammany, Tangipahoa, Tet-
rebone, Vermilion, and West Baton Rouge).

199 E-mail from Ed Leffel to Ryan Seidemann (Nov. 2, 2001) (on file with author),

110 See, e.g., U.S. Fisa aND WILDLIFE SERV., NATCHEZ—MISSISSIPPI-LOUTSIANA
Map, 1:250,000-ScALE MaP oF LoweER MississiPPl VALLEY ECOLOGICAL INVEN-
ToRry (1983).

111 I'TC manual, supra note 91.

112 This category requires production of timber to be less than 34.1 cubic feet of
growth per acre per year. LTC manual, supra note 91.

113 E-mail from Ed Leffel to to Ryan Seidemann (Nov. 2, 2001) (on file with au-
thor); interview with Paul Coriel (Sept. 18, 2001).
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Such an approach poses a significant threat when landowners can
save tax money by putting their wetlands into agricultural
production.

Following the 1996 revisions, the LTC standards underwent a
second substantial facelift in 1998.''* The enumerated parishes
previously classified as marshlands were divided into East/West
zones, roughly following the Atchafalaya River.!’> The West
Zone retained the 1996 seven/six/five dollar division, while the
East Zone has undergone a significant reduction in suggested as-
sessed values.''® Although no reasons for the change were pub-
lished in the Louisiana Register, an LTC official indicated that it
was based on feedback from parish assessors as to the use of the
lands in the two areas:

For several years after the [1996 valuation tables] were
adopted by the Tax Commission, we annually heard from

- coastal parish assessors that there was [a] large disparity in the
amount of ‘traditional’ use of marshland{s] and income re-
ceived from hunting/trapping leases, as well as such land being
held more for its oil and gas royalty income than such tradi-
tional uses.!?’

While there does appear to be sound reasoning in assigning a
higher taxation rate to more profitable lands, this approach still
seems to unfairly burden those individuals who own marshland
in the West Zone but do not derive substantial amounts of in-
come from oil and gas. As a solution to this problem, below, we
discuss replacing the suggested use value tables with a more land-
owner-specific valuation method.

The use of arbitrary, geo-political boundaries such as I-10 and
the Atchafalaya River without substantial consideration of the
geology and geography of individual tracts of land will continue
to lead to an unbalanced treatment of wetland and marshland
areas in Louisiana. Even if individual assessments of property

11424 La. Reg. 477, 491 (1998).

115 E-mail from Ed Leffel to Ryan Seideman (Nov. 2, 2001) (on file with author);
West Zone: Acadia, Calcasieu, Cameron, Iberia, Jefferson Davis, Lafayette, St.
Landry, St. Martin, St. Mary, and Vermilion; East Zone: Ascension, Assumption,
East Baton Rouge, Iberville, Jefferson, Lafourche, Livingston, Orleans, Pla-
quemines, St. Bernard, St. Charles, St. James, St. John, St. Tammany, Tangipahoa,
Terrebone, and West Baton Rouge. LTC manual, supra note 91.

116 In the East Zone, fresh water marsh is now $5 per acre, brackish marsh is $4
per acre, and salt water marsh is $3 per acre. LTC manual, supra note 91.

117 E-mail from Ed Leffel to to Ryan Seidemann (Nov. 2, 2001} (on file with
author).
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proved to be too burdensome for assessors, there may be other
ways to adopt more scientifically sound and landowner-friendly
valuation schemes. One such possibility is the use of the Soil
Conservation Service (SCS) surveys of Louisiana to determine
the nature of assessed property. Certain types of land could be
classified as representing wetland areas based on SCS designa-
tions that could then be applied to the state, without regard to
arbitrary boundaries. Such an approach could minimize the bur-
den on individual assessors by reducing the time needed to physi-
cally visit each tract. To assess valuation based on use,
landowners could report the activities for which their property
was used.

Another alternative use value approach to the LTC’s assess-
ment of marshlands for taxation purposes would be to bifurcate
the scheme into two discrete categories: high use and low use. In
the real world, there are landowners who exploit the wetlands to
their fullest extent for monetary gains and those who use them
minimally for recreation purposes. Within the high use category,
a standardized version of the taxation scheme in the LTC man-
ual'® could remain in force. However, in the low use category, a
set of minimum rates could be established for those individuals
not averaging fifty percent of the expected maximum revenue in-
take for their tract of marshland property. Such a classification
scheme is not wholly without support in the LTC’s policies. Both
the agricultural and timberland taxation rates are set according
to a similar standard.!?®

Alternatively, a taxation scheme which incorporated multiple
use value categories for any one tract of wetland might help to
alleviate excessive taxing of landowners. Such a scheme, demon-
strated by the means of data collection used to create the extant
LTC standards, would take into account how much of a land-
owner’s tract is employed for particular tasks'?® and then tax ac-
cordingly.'” Again, this suggestion is not without support in the

118 LTC manual, supra note 91,

119 ITC manual, supra note 91 at UV-8-UV-13,

120 This figure would be a calculation of the percentage of land employed for par-
ticular uses (e.g., alligator egg sales, alligator hunting, aquaculture, fur trapping,
hunting, recreational fishing, and cattle grazing, as suggested by Roberts et al., supra
note 25).

121 E g, where 23 percent of the land is used for agriculture and 75 percent used
for recreational purposes, the tax should be adjusted to account for this discrepancy
in revenue-producing land use.
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current use value scheme. Agricultural lands are assessed based
on the specific crops being grown on particular tracts.'*

Louisiana could also follow the lead of such states as New
York and Oregon, who have incorporated wetland based tax
breaks into their property tax systems.!”® Such tax schemes ex-
empt wetland areas from any taxation by the State. However,
the landowner has the difficult burden of proving that the land in
question is a wetland.'** Additionally, the New York statute pro-
vides for assistance to local governments for the costs of allowing
tax exemptions to large parcels of land.’?® It is likely that such an
approach would be necessary if substantial tax breaks were given
to the owners of wetland property in Louisiana since most local
governments rely heavily on the income generated by property
taxes.'2¢

C. Wetland, Marshland, Swamp Land—What Does the
Louisiana Tax Structure Protect?

As evidenced by the foregoing discussion of the ad valorem
and use value tax structures in Louisiana, there are discrepancies
in terminology within these schemes. The LTC manual and the
Louisiana Constitution both refer to “marsh lands.” The term is
not defined in the Constitution, and conflicting definitions in va-
rious Louisiana statutory materials lead to a very difficult de-
lineation of an important term. However, before an examination
of the permutations of the definition of marshland in Louisiana is
undertaken, one caveat should be borne in mind: whatever the
definition of marshland ultimately turns out to be, it will be sig-
nificantly narrower than the currently accepted definition of
wetlands.'?

122 LTC manual, supra note 91, at UV-13.

123 NY. EnvTL. ConsErv. Law §§ 24-0901 (2001); Or. Rev. StaT. § 307.115
(1999).

124 Christopher J. Stracco, Valuation of Wetlands for Property Taxation Purposes,
Prob. & Prop, Mar.-Apr. 1999, at 8, 10. See also Katz v. Assessor and Bd. of As-
sessment of the Vill. Town of Mount Kisco, 442 N.Y.S. 2d 795, 797 (App. Div. 1981).

125 NY. EnvTL. Conserv. Law § 24-0901 (2001).

126 Robert S. Angelico, Valuing Business Assets: Is the Louisiana Property Tax
System at the Threshold of Change?, 42 La. B.J. 448 (1995). See also CaroL Co-
HEN, THE LouisiaNna StateE-Local Tax STRUCTURE: IN FINDING PERMA-NENT
SoLutions To Louisiana’s RecUrRING Fiscar Crisis (James A. Richardson ed.)
(1987).

127 See 33 C.F.R. § 328.3(b) (1989); GapDIe & REGENS, supra note 5, at 18.
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The Louisiana Constitution, Article VII, defers to a statutory
definition of marshlands. Louisiana Revised Statutes Title 47
Section 2302 says, “[bjona fide marshland is wetland other than
bona fide agricultural, horticultural, or timber land.” This vague
definition seems to suggest that any undeveloped, non-agricul-
tural land that squishes when one steps on it is marshland. This
definition, vague as it may be, appears verbatim in the LTC man-
ual for tax assessors.

In 1990, Attorney General William Guste stated that:

there is no hard and fast legal rule defining marsh or swamp
land. Each situation must be taken on a case by case basis
and, even then, there is a large area of discretion.
[N]on-coastal freshwater marshes usually contain vegetation
such as maiden cane, water hyacinth, pickerelweed, alligator
weed and bulltongue. In addition, certain trees such as tupelo
and peperidge are known to grow only in freshwater swamps.
Physically, the land generally is wet, soggy, and actually or
partly inundated. Such land exists usually, if not predomi-
nantly, in low or depressed areas unfit for cultivation.'2

Attorney General Guste additionally suggests factors for de-
termining if a particular tract of land to be assessed falls under
the “marsh land” category: “1) physical characteristics of the
land show its swamp characters; 2) the inundation of the land,
though it need not be permanent; 3) the unfitness of the land for
cultivation.”?*

The Attorney General’s interpretation of marshland as defined
in the Revised Statutes and the LTC manual is helpful and con-
siderably expands what otherwise appeared to be a narrow defi-
nition. Indeed, the Attorney General even tacitly acknowledges
that marshlands may not always be wet in nature when he states
that marshland “generally is wet, soggy, and actually or partially
inundated” (emphasis added). This seems to bring the current
conception of a marshland in Louisiana into line with the wet-
lands definition offered at the beginning of this paper. However,
later in the same opinion, Attorney General Guste backs away
from the progressive definition of marshlands when he outlines
his test for whether or not a particular tract qualifies as marsh-
land by saying that the “[p]hysical characteristics of the land
show its swamp characters.” Where does this “swamp” term
come from? There is no definition of a swamp in the Louisiana

128 Op. La. Att’y Gen. 90-26 (1990).
129 14
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Statutes, the Civil Code, or the Constitution. The Oxford En-
glish Dictionary defines a swamp as “a tract of low-lying ground
in which water collects; a piece of wet spongy ground; a marsh or
bog.”!*® Now the definition is cyclical: Marsh is used to define
swamp and swamp is used to define marsh.

Other definitions of “marsh” in the Revised Statutes further
hinder interpretation. A marsh is defined in the Louisiana Ad-
ministrative Code as “wetlands subject to frequent inundation in
which the dominant vegetation consists of reeds, sedges, grasses,
cattails, and other growth.”'*! However, Section 214.3 of Louisi-
ana Revised Statutes, Title 49, reports that “fw/etlands generally
include swamps, marshes, bogs, and similar areas.”'*? In the face
of such confusing contradictions, it seems only safe to say that
some soggy land may fall under the use-value tax scheme and
some may not, all subject to the subjective opinion of the particu-
lar assessor. What is abundantly obvious is that there is a desper-
ate need for a clear, uniform set of guidelines for determining if
land is marshland in Louisiana. Additionally, as previously sug-
gested, the definition of marsh is likely too narrow to encompass
all of the areas that need to be protected which fall under the
definition of wetlands. The state legislature should consider not
only clarifying the definition of marsh but also expanding it to
bring it into line with the current scientific and legal definition of
wetlands, a move which alone would probably assist in the pro-
tection of wetlands in Louisiana. Federal definitions such as the
EPA definition discussed above, as well as definitions of wetlands
from other state jurisdictions may be of some guidance in this
area. Borrowing partially from the EPA definition,’** the Ten-
nessee definition,’®* and the current scientific definition,'® we
suggest that the Louisiana Legislature adopt a definition of wet-
lands similar to the following:

Wetlands are defined as areas inundated or saturated by
ground or surface water (hydric soils) with such frequency as to
support a prevalence of vegetation generally adapted for life in
saturated soils. These areas include, but are not limited to:
swamps, marshes, bogs, fresh water meadows, formerly marshy

130 Oxrorp EncLisH DicrioNary 345 (2d ed. 1989).

131 La. ApmiN. CoDpe tit. 43, § 700 (2001) (emphasis added).
13249 La. Rev. STAT. AnN. § 214.3 (West 2002) (emphasis added).
133 33 C.F.R. § 328.3(b) (1989).

134 Tenn. Cobpe ANN. § 11-14-401 (2001).

135 Gappie & REGENS, supra note 5, at 18-21,
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meadows, wooded swamps or forested wetlands, open fresh
water ponds (except farm ponds), some rice cultivation areas (to
be defined by statute), and occasionally saturated lands.

D. Servitude Possibilities

Another means of providing tax incentives to the promotion of
wetland conservation in Louisiana could be to couple the
purchases of conservation servitudes by the government with a
reduction in ad valorem taxes on the property subject to the ser-
vitude.'** Conservation servitude projects basically seek “to pre-
serve the environmental status quo of the burdened land by
shifting some ownership rights from the owner of the servient
tract to the servitude holder,”**” usually a government entity or
non-profit organization. This is a rather veteran approach to
promoting wetlands conservation which has been successfully im-
plemented in several other states.'® Such a tax reduction
scheme could adjust the ad valorem taxes on the property bur-
dened by a conservation servitude by accounting for the reduced
gross property value resulting from the existence of the servi-
tude. This scheme has been implemented successfully in Ore-
gon.™  Such alternatives, while promoting the general
conservation of environmentally sensitive areas, are not free
from problems. The most significant problem on a political level
is the loss of property tax revenues by the dependant local
governments.'*?

Although there is current legislation in Louisiana for the crea-
tion and acquisition of conservation servitudes,'*! none of the
legislation allows for tax incentives for the creation of such servi-
tudes. Perhaps one way to mitigate the potential revenue losses
from the creation of reduced tax conservation servitudes is to

136 Such a tax reduction does not currently exist in Louisiana. See Op. La. Att’y
Gen. 97-336 (1997).

137 Gerald Korngold, Privately Held Conservation Servitudes: A Policy Analysis in
the Context of in Gross Real Covenants and Easements, 63 Tex. L. REv. 433, 436
(1984).

138 See, e.g., N.Y. EnvrL, CoNsERv. § 24-0901 (2001); Philip A. LaRocque, Where
Will Our Children and Parents Live? Sustainable Development: A Builder’s Perspec-
tive on Preserving Open Space to Promote Communities, 4 ALp. L. ENnvrL. QuT.
Look 22 (1999).

139 Or. REV. STAT. § 307.115 (1999); John Casey Mills, Note, Conservation Ease-
ments in Oregon: Abuses and Solutions, 14 ENvTL. L. 555, 569-71 (1984).

140 Mills, supra note 139, at 569-71.

1419 La. REv. STAT. ANN. § 1271 (West 2001).
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limit the scope of the types of land eligible for tax reductions.
According to the current statute,!*? the scope of land eligible for
conservation servitudes is quite broad. Priorities “include retain-
ing or protecting natural, scenic, or open-space values of immov-
able property, assuring its availability for agricultural, forest,
recreational, or open-space use, protecting natural resources,
maintaining or enhancing air or water quality, or preserving the
historical, archaeological, or cultural aspects of unimproved im-
movable property.”!*3

If tax reductions were to be allowed on such a broad spectrum
of immovable property by the creation of a conservation servi-
tude, local governments would have to bear a considerable finan-
cial burden if even a small fraction of such landowners decided to
take advantage of the program. As a possible solution to such a
problem, we propose an alternative to the conservation servitude
system now in force in Louisiana. The establishment of a specific
wetlands servitude could abate the loss of such endangered lands
in many areas of the State. Under such a plan, ad valorem tax
reductions could be obtained by landowners entering into a ser-
vitude agreement to preserve wetland areas of their property in
their pristine state. Whereas the current conservation servitude
method also provides for the protection of agricultural lands and
cultural resources,'** a specific wetlands servitude would reduce
the overall financial burden of such a program on local govern-
ments because only wetlands preserved in their pristine state
would be eligible.'**

142 14

1439 La. REV. STAT. AnN. § 1272(1) (West 2001).

144 Although the preservation of such things as cultural resources (e.g., archaeo-
logical sites) is important, these areas are typically restricted to discrete, small areas
which could be preserved through the use of separate servitudes. Ideally, the preser-
vation of archaeological remains would be accomplished in perpetuity for the possi-
bility of investigation to remain available to all future gencrations, a reality not
typical of general conservation servitudes or subsidies. See, e.g., Constance M, Cal-
lahan, Comment, Warp and Weft: Weaving a Blanket of Protection for Cultural Re-
sources on Private Property, 23 EnvTL. L. 1323 (1993). Such a perpetual servitude
would seem to further restrict wetland preservation where the option to remove
one’s property from its protected status within reasonably short intervals is attrac-
tive for some landowners.

145 Additionally, at least some of the rest of the lands (e.g., agricultural lands)
have tax break potential under the use value tax scheme already in force in Louisi-
ana. So, such a servitude approach would not be depriving the owners of agricul-
tural lands of all tax break possibilities, but would just be limiting the scope of the
program to a practical level.
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E. Tax Assistance for the Government

As discussed above, one of the major barriers to the establish-
ment of ad valorem tax exemptions is the burden placed on local
governments from the loss of this substantial revenue base.
There are, however, several alternatives within the Louisiana tax
scheme which could be exploited to make up for these losses.
Severance and processing taxes have historically been employed
for the purpose of defraying environmental costs within the
State.'** As Professor Richard J. Pierce, Jr. poinis out,
“[clonceptually, a tax is a perfect societal response to an environ-
mental problem . . . because it bans nothing and permits noth-
ing”'4” while providing necessary financial support to mitigate
the damages to the environment caused by human expansion and
development. Unfortunately, taxation is often seen by state leg-
islatures as an evil to be avoided.'*® However, increases in taxa-
tion on such destructive industries as oil and gas can be applied
to offset the effects of lost tax revenue used to promote wetlands
conservation at the local level. However, such attempts to in-
crease severance and processing taxes have been met with oppo-
sition, both legislatively and jurisprudentially in Louisiana, as will
be discussed at length below.

11

SEVERANCE TAX SYSTEM
A. General Structure

Severance taxes in Louisiana are those taxes “levied on natural
resources severed from the soil or water, to be paid proportion-
ately by the owners thereof at the time of severance.”*® Those
taxes fall under Louisiana’s general power to protect and con-
serve its natural resources,*® which has been recognized for at
least the better part of the past century.'! The authority to levy
these natural resource severance taxes has been vested solely in

146 See generally Richard J. Pierce, It., Symposium on Land Loss in the Louisiana
Coastal Zone: The Constitutionality of State Environmental Taxes, 58 Tur. L. Rev.
169 (1983).

147 Id. at 171-172,

148 [d. at 172.

149 La. Const. art. VII § 4(B) (1996).

130 47 La. REv. STAT. ANN. § 631 (West 2001).

151 See generally, State v. Standard Qil Co. of La., 178 So, 601 (La. 1937).
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the state government, excluding all political subdivisions of the
State.32

Allocations of the revenues collected by the State through sev-
erance taxes are outlined in Article VII § 4 (D-E) of the Louisi-
ana Constitution. Effective July 1, 1999, local parishes from
which natural resources other than sulfur, lignite, and timber re-
ceived one-fifth of the severance tax from resources severed
within the parish, “but not to exceed seven hundred fifty thou-
sand dollars.”*** The parishes receive their allocated portions of
the severance tax quarterly.’>* In addition to the allocated pro-
ceeds from severance taxes, the individual parishes where the
severance or production occurs receive one-tenth of the royalties
from mineral leases on state-owned or public lands and water
bottoms.*>

Severance taxes are not a type of property tax. They do not
tax the mere ownership or mere possession of natural re-
sources."”® They are, in essence, an excise tax levied on the privi-
lege to sever natural resources from the land.’™

Severance taxes do not tax the land itself or the natural re-
sources while they are part of the land. Only after a natural re-
source has been extracted from the land does the severance tax
become due.’®® Since a severance tax is not a property tax, it
does not affect the payment of any other state, parish, or local
taxes on property.’>® Additionally, unlike property taxes, there

152 A. Const. art. VII § 4(C); see also Op. La. Aty Gen. 81-97 (1981) (explain-
ing the Louisiana Constitution prohibits parishes from levying any severance taxes).

153 La. Consr. art. VII § 4(DD). This figure was increased in 1999 from a $500,000
maximum to the present $750,000 maximum.

154 47 La. Rev. STAT. ANN, § 646 (West 2001).

155 LA, Consr. art. VII § 4(E).

136 Miss. River Fuel Corp. v. Cocreham, 247 F. Supp. 819 (E.D. La. 1965), rev'd
on other grounds, 382 F.2d 929 (5th Cir. 1967). See also Bel Oil Corp. v. Roland,
137 So. 2d 308 (La. 1962), appeal dismissed sub. nom. Bel Oil Corp. v. Cocreham,
371 US. 2 (1962); State v. Standard Oil Co. of La., 178 So. 601 (La. 1937); Wright v.
Imperial Oil & Gas Products Co., 148 So. 685 (La 1933).

157 United Gas Pipe Line Co. v. Whitman, 390 So. 2d 913 (La. Ct. App. 1980). See
also Edwards v. Parker, 332 So. 2d 175 (La. 1976); Wright v. Imperial Oil & Gas
Products Co., 148 So. 685, 686 (La. 1933),

158 Miss. River Fuel Corp. v. Fontenot, 234 F.2d 898 (5th Cir. 1956) (Under Loui-
siana law, natural resources are insusceptible of ownership independent of the land
while they are still in place).

15947 La. REv. STAT. ANN. § 643 (West 2002).
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is no constitutional requirement that severance taxes must be
equal and uniform throughout the state.!

'The owner of the natural resource owes severance taxes at the
time the resource is severed.!®! The term “owner” refers to the
owner of the natural resource at the time of severance.®2 The
term “severed” refers to the time at which the natural resource is
separated from the ground or water.'®® Severance taxes apply
equally to all owners, regardless of whether they are private or
public landowners, except with regard to the State of Louisi-
ana.'®* There is, however, a severance tax exemption for political
subdivisions of the state. The exemption only applies if the natu-
ral resource was severed from the land owned by the political
subdivision and it was severed for the subdivision’s own use.!%*

The amount of the severance tax owed is based either on the
quantity of the natural resource severed or on the value of the
natural resource at the place and the time of severance.’® The
Louisiana Administrative Code and the Louisiana Revised Stat-
utes list the exact tax rate for each different type of natural
resource.'®’

B. Restructuring Suggestions

At first glance, it may seem that parishes receive adequate
-compensation from the state under the current severance tax sys-
tem. However, as is also the case with the use value taxes previ-
ously discussed, parishes are often inadequately funded. A
reduction in the use value or ad valorem taxes to promote con-

160 See Ohio Oil Co. v. McFarland, 28 F.2d 441, 447 (E.D. La. 1928), sub. nom.
Ohio Gil Co. Conway, 279 U.S. 813 (1929).

161 La. Consr. art. VII § 4(B). See also United Gas Pipe Line Co. v. Whitman,
390 So. 2d 913 (La. Ct. App. 1980); Texas Co. v. Fontenot, 8 So. 2d 689 (La, 1942)
(holding that severance taxes are immediately due at the time of severance of the
natural resources, and these taxes must be paid by the owners of the natural re-
source in proportion to their respective ownership interests).

16247 La. REV. STAT. Ann. § 634(1) (West 2002).

163 See id. § 634(2).

164 Op. La. Att'y Gen. 1824 (1942} (stating that there is no distinction between
severance taxes collected on public or private lands and that all severance taxes are
handled the same regardless of the source); Op. La. Att’y Gen. 527 (1944) (stating
that municipalities, levee districts, and school boards are liable for the payment of
severance taxes for any natural resources severed from their lang).

165 47 La. REV, STAT. ANN. § 632(B) (West 2002).

166 A, ConsT. art. VII, § 4(B).

167 See 47 La. REV, STAT. ANN. § 633 (West 2002); see afso La. Apmin, CoDE tit.
61, § 2901 (1999).
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servation could upset the fragile balance upon which many par-
ishes rely to conduct daily business. As a potential means for
offsetting the property tax reductions discussed previously, sever-
ance taxes are generally levied on corporate operations for the
extraction of natural resources for production purposes.’®® They
may represent a variable which could help replenish parish cof-
fers depleted due to the reduced ad valorem taxes for wetlands
conservation.

Indeed, such an approach seems logical when one considers
that the environmental effects of natural resource severance are
felt at the local level. Corporate entities benefiting from such
environmental degradation should be expected to assist in foot-
ing the bill for restoration and conservation. Both long and short
term detrimental effects of oil and gas severance and production
on local environments have been documented.'® By increasing
the amount of severance taxes levied on these resource procure-
‘ment operations, the state may be able to increase the percentage
of tax revenue that goes to individual parishes while still retain-
ing a relatively stable influx of revenue for appropriation to other
state functions.”®

The current situation in Louisiana provides several tax incen-
tives to facilitate the drilling for and extraction of oil and gas.!”
These tax exemptions for both royalty and severance tax pro-
grams were enacted for the purpose of stimulating and promot-
ing drilling in Louisiana during the mid-1980s oil market crash.'”
These exemptions are not unique to Louisiana; they appear in
various states throughout the nation as well as at the federal
level.”® However, Louisiana does have more tax incentives than
Mississippi, Texas, and Oklahoma, the nation’s other oil and gas

168 See Frederick R. Parker, Jr., Costs Deductible by the Lessee in Accounting fo
Royalty Owners for Production of Oil or Gas, 46 La. L. Rev. 895, 900-01 (1986).

163 E.g., Frank T. Csongos, Interior Suggests Congress Consider Limiting Gas Fx-
ploration Off Louisiana, 44 O1L Daiy 1 (1994); Frank Gibney, Jr., Louisiana’s
Bayou Blues, NEwsWEEK, June 22, 1987, at 55.

170 Examples of state uses of severance tax funds are the Wetlands Conservation
and Restoration Fund found in article 7, § 10.2 of the Louistana Constitution and
the Budget Stabilization Fund, found in article 7, §10.3 in the Louisiana
Constitution.

171 See 47 La. REv. STAT. ANN § 633 (West 2002).

172 Alan A. Troy, A Comparison of Drilling Incentives in Louisiana, Mississippi,
Oklahoma, and Texas (LDNR 1992).

173 1d.
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producing states.'” Reductions in the size or number of these
incentives could free up funds to be reallocated to conservation
related programs in Louisiana. '

Although there are typically fears of employment drops in the
oil and gas industries when tax changes are suggested,'” the in-
crease in well production in Louisiana in recent years!’ is testa-
ment to a different reality: The industries are here to stay.!””
Perhaps it is time to consider a restructuring of the tax incentive
system that would shift accountability for environmental damage
from the state and local governments to the companies that pro-
duce and extract oil and gas. Indeed, such a restructuring, in
which overall severance tax income to the state increased, could
presumably resuit in a loosening of local governments’ purse
strings for wetlands and other environmental conservation pro-
grams. The increased revenue would directly benefit such sever-
ance tax dependant programs as CWPPRA 178

v
LouisiaNnA ENVIRONMENTAL TAXES

A. History

Since the 1970s, there has been an increasing awareness within
the legal community of the need to supplement governmental-
based environmental regulations for the purpose of providing ad-
ditional protection to natural resources.!” State environmental

174 [d. at 18.

175 See, e.g., John M. Biers, N.O. Bears Brunt of il Job Reductions, THE TiMEs-
Picayuneg, Sept. 3, 2000, at O8.

176 See, e.g., Laura Maggi and Ed Anderson, State In the Money, Thanks to Oil
Prices: Surplus Earmarked for Several Debts, Tue TiMES-PicaYUNE, Aug. 10, 2001,
at O8. See also, Anne Feltus, Demand for Deep Water Blocks Remains High (Off-
shore Oil Drilling in the Gulf of Mexico), PETROLEUM Economist, Nov. 1, 1998,
available at 1998 WL 11230754 (1998); U.S. Dep’t of Energy, Drilling in Deep Water,
26 ENERGY 37 (2001). -

177 Marlon Manuel, Bush In Own Guif War: Louisiana Staunch Ally In Bid for
More Drilling, THE ATLaNTA CONSTITUTION, Jun. 28, 2001, at A1, This reality is
based on Louisiana’s political willingness to allow drilling when other Gulf Coast
states are saying “no.”

178 CWPPRA has experienced minimum contributions from its severance tax base
since its inception in 1989. See Marc C. Hebert, Coastal Restoration Under CWP-
PRA and Property Righs Issues, 57 La. L. REv. 1165, 1172 (1997). See also Tudith
Perhay, Louisiana Coastal Restoration: Challenges and Controversies, 27 S.U. L.
REv. 149, 159 (2000), ‘

179 Lynda L. Butler, State Environmental Programs: A Study in Political Influence
and Regulatory Failure, 31 WM. & Mary L. Rev. 823, 824 (1990).
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taxes are one such supplement.'® Louisiana’s first attempt at
such a supplement was in 1978 with the implementation of an
environmental tax on natural gas, known as the “First-Use
Tax.”*8! The First-Use Tax’s stated purpose was to compensate
the State of Louisiana for the environmental harm that the State
suffered as a result of transportation of natural gas through its
coastal wetlands.'®*

Unfortunately, the First-Use Tax could not live up to its stated
purpose. Only twenty-five percent of the proceeds from the tax
were statutorily dedicated to conservation efforts.®> In addition,
the First-Use Tax was designed to reach only natural gas that was
produced on federally owned lands on the outer continental shelf
and then transported through Louisiana.'® Therefore, there was
no tax imposed on oil or other types of pipelines running through
the state.’® The tax also included many exemptions that were
designed to ensure that the First-Use Tax affected only non-state
producers.'®¢ These shortcomings in the First-Use Tax and its
subsequent interference with interstate commerce led to the
United States Supreme Court holding that the tax was
unconstitutional ¥

180 Pierce, supra note 146.

181 47 La. ReEv. STAT. ANN. §§ 1301-1307 (2002) (enacted a tax of seven cents per
thousand cubic feet of natural gas upon the “first use” of any gas imported into
Louisiana when such gas had not previously been subject to tax by any other state or
by the United Statés) (repealed 1998). See also Maryland v. Louisiana, 451 U.S, 725
(1981) (holding that First-Use Tax violates the Commerce Clause of the U.S.
Constitution).

182 47 La. REV. STAT. ANN. § 1301 (2002). See also Ernest L. Edwards, Deborah
F. Zehner, and B. Richard Moore, Ir., Constitutional and Policy Implications of Lou-
isiana’s Proposed Environmental Energy Tax: Political Expediency or Effective Reg-
wlation? , 58 TuL. L. Rev. 215, 216 (1983).

183 47 La. REv. STAT. ANN. § 1351 (A)(3) (1981).

184 47 LA. REV. STAT. AnN. §§ 1301, 1303 (1981).

185 Edwards, supra note 182 at 217. See also 47 L.a. REvV. Star. AnN. §§ 1301,
1303 (1981).

186 47 LA, REV. STAT. ANN. §§ 1301, 1303 (1981) (statutes were designed to help
equalize the tax burden between Louisiana producers and out-of-state producers
who are not liable for Louisiana severance taxes by imposing a tax on the out-of-
state producers using Louisiana’s pipelines).

187 See Maryland v. Louisiana, supra note 181. The court stated that the tax is not
a compensatory tax since Louisiana does not have a compensatory interest in the
natural resources that are severed from federal lands. The court held that the tax
imposed unfair discrimination on out-of-state producers and, therefore, violated the
Commerce Clause of the United States Constitution.
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Governor David Treen initiated the next attempt by Louisiana
in imposing environmental taxes in 1982.'%% The stated purpose
of the Coastal Wetlands Environmental Levy (CWEL) was “to
ameliorate and mitigate the impact of the environmental harm to
the Louisiana coastal area caused by activities associated with the
transportation and development of oil and natural gas.”!®®
CWEL was designed to levy a tax on the owners of oil and natu-
ral gas for the use of facilities that transported their oil and natu-
ral gas through Louisiana’s coastal wetlands.’®® The tax was also
specifically designed to avoid the problems and defects that even-
tuaily led to the First-Use Tax being declared unconstitutional.?
For instance, CWEL covered more than just natural gas and was
no longer aimed only at out-of-state producers.'®> Unfortu-
nately, CWEL was never adopted into law by the Louisiana
legislature.

The latest bill for environmental taxes grew, in part, out of the
recent oil boom in the Gulf of Mexico, off the coast of Louisi-
ana.'” In 1996, approximately 120 miles south of New Orleans,
Shell Offshore, Inc. started production of the largest field of oil
found in the United States in the previous twenty-five years,!%
containing an estimated seven hundred million barrels.!®5 In ad-
dition, deep water oil reserves in the Gulf of Mexico are esti-
mated at 3.5 billion barrels.'® New technology in the
construction of offshore drilling platforms now enables oil com-
panies to reach these previously untapped reserves. This new
technology, known as a floating drilling platform,' is securely
anchored to the ocean floor with twelve steel tendons instead of
requiring that the entire platform be anchored to the ocean floor
as did the previous technology. The result is that the platform

188 H.R. 1660, 8th Leg., Reg. Sess. (I.a. 1982) (Coastal Wetlands Environmental
Levy).

189 Id. § 661. See also Pierce, supra note 146, at 174.

190 Jd. § 663. See also Pierce, supra note 146, at 174.

191 Edwards, supra note 182 at 219-220.

192 1d. at 220.

193 Mary Judice, ‘The Key Frontier’ Author Predicts Dawn of Oil Boom, Tue
TimMEs-PICaYUNE, Apr. 30, 1996, at Al. See also Anne Reifenberg, Top Oif Con-
cerns Report Robust 1se-Quarter Results, WaLL St. 1., Apr. 23, 1996, at B4,

194 Judice, supra note 193. See aiso Mary Judice, Project an Exercise in Persever-
ance: Bust Turns to Boom for Shell, Tue TiMes-PicayunE, Apr. 30, 1996, at Al.

195 Caleb Solomon & Peter Fritsch, Mission to Mars: How Shell Hit Gusher
Where No Derrick Had Drilled Before, Wall St. 1., Apr. 4, 1996, at Al.

196 Judice, supra note 193 at Al, Ad.

197 Tudice, supra note 193, at Ad. See also Solomon & Fritsch, supra note 195,
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weighs about ninety-five percent less than a conventional drilling
platform. Additionally, the technology costs significantly less
than a conventional platform.'®®

This new type of drilling platform has made possible a new era
of oil and gas exploration off of the Louisiana coast.'®® However,
along with the increased drilling activity, there has been an in-
crease in environmental costs. This situation has led to a pro-
posed amendment to the Louisiana Constitution to allow a tax to
be levied on hydrocarbon processing facilities.?® When the bill
was introduced, part of its purpose was to help compensate Loui-
siana for damage to the state’s coastal resources caused by the
increase in oil and gas exploration, transportation, and process-
ing. However, since its introduction in the Twenty-second Regu-
lar Session in 1996, the Hydrocarbon Processing Tax has
undergone several facelifts for the purposes of reintroduction.?
No version of the bill has had a specific dedication of funds for
environmental purposes even though its intended purpose is to
make up for the declining income from severance taxes.”*

198 Judice, supra note 193, at A4.

199 Judice, supra note 193, at Ad.. See also Solomon & Fritsch, supra note 195, at
Al B4

200 8.B. 2,1996 Leg., Reg. Sess. (La. 1996). The bill proposes to amend La. Const.
art. VII § 4B} & 4(C) and to enact art. VII § 4.1. The bill defines the following
terms:

“hydrocarbon” means a chemical compound containing atoms of both car-
bon and hydrogen, including, but not limited to crude oil, condensate, natu-
ral gas, natural gas liquids, and any refined petroleum products and
primary petrochemicals produced from them . . .;

“hydrocarbon processing” means any process, procedure, or operation by
which a hydrocarbon or mixture of hydrocarbons undergoes any one or
more of the following: [see (E)}(5)(a)-(dd)] .. .;

“hydrocarbon processing facility” means any plant, building, construction,
structure, or equipment located in Louisiana and used to perform all or a
part of the processes, procedures, or operations provided for in subpara-
graph (E)(5); however, such terms shall not include motor vehicles, railway
cars, ships, barges, or vessels.

201 One version or another of the proposed amendment has been introduced nine
times over a five-year period (as $.B. 2 in the 1996 Regular Session; S.B. 240 in the
1997 Regular Session; 8.B. 1, 8.B. 2, and S.B. 21 in the 1998 Regular Session; S.B. 24
in the 1999 Regular Session; H.B. 79, H.B. 99, and §.B. 1 in the 2000 Regular Ses-
sion; and is to be introduced as S.B. 1 in the 2002 Regular Session). Telephone
interview with Alan Miller, Staff Attorney, La. State Senate (July 10, 2001).

202 Many of the severance taxes do have such specific environmental dedications.
Additionally, the sponsoring senators of the 2000 version, Campbeli, Cravins, and
McPherson, state that two of the four purposes of the tax are environmental. Foster
Campbell, Donald Cravins, & Joe McPherson, Brochure: A: Last, A Plan for Loui-
siana to . . . Improve Our Schools, Repair Our Roads, Restore Our Coastline, Clean
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If the Hydrocarbon Processing Tax were ever to pass, the tax
would be owed by the owners of hydrocarbons and due at the
time a Louisiana facility was first used to process these hydrocar-
bons.”* Like severance taxes, under the proposed bill, only the
State could impose the hydrocarbon tax.>® A special State hy-
drocarbon tax fund would be established, from which the pro-
ceeds would be allocated by statute.®> The proposed tax was
estimated to generate approximately 1.5 billion dollars in reve-
nue for Louisiana and approximately 20 million dollars annually
for coastal preservation 2%

However, the Hydrocarbon Processing Tax is likely to be met
with substantial opposition if it does pass. Much like the First-
Use Tax as it was introduced in 1978, the Hydrocarbon Process-
ing Tax stands on tenuous constitutional grounds. The Hydrocar-
bon Processing Tax may fall under the ruling in Maryland v.
Louisiana ** which held the First-Use Tax “unconstitutional as a
violation of the commerce clause of the United States Constitu-
tion in that it discriminated ‘against interstate commerce in favor
of local interests as the necessary result of various tax credits and
exclusions.””**® If the Hydrocarbon Processing Tax were able to
overcome the opposition, it would likely provide a new source of
funds for the assistance of wetlands conservation.

Unfortunately, as the most recent drafts of the Hydrocarbon
Processing Tax bill exist, this potentially significant source of en-
vironmental protection funds for Louisiana presents several
problems, some of which substantially resemble the problems of
the First-Use Tax. In cases against taxes similar to the Hydrocar-
bon Processing Tax, the United States Supreme Court has em-
ployed a test from Complete Auto Transit, Inc. v. Brady to
determine if the particular tax is burdensome to interstate com-

Up Our Environment . . . and Solve Our State’s Fiscal Crisis (2000) available at http:/
/Senate.legis.state.la.us/Senators/Archives/2000/Campbell/topics/oiltaxbrochure/de-
fault. However, no specific dedications appear in the bill.

203 8.B. 2, 1996 Leg,, Reg. Sess. (La. 1996).

204 Id.

205 See id.

206 Summary of Distribution of the Proceeds of the Hydrocarbons Tax, supplied
by Louisiana Senate Offices of Senators Campbell, Cox, and Cravins (Feb. 1997),
Sen. Campbell, Sen. Cox & Sen. Cravins, Summary of Distribution of the Proceeds
of the Hydrocarbons Tax (Feb. 1997) (on file with the Louisiana Senate Offices of -
Sen. Campbell, Sen. Cox & Sen. Cravins.

207 451 U.S. at 756 (1981).

208 Edwards ct al., supra note 182, at 219,
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merce.2®® There is reason to believe that the same analytical pro-
cess would be applied in a review of the validity of the
Hydrocarbon Processing Tax. There are four parts to the Com-
plete Auto Transit test: 1) the tax must have a substantial nexus
with the taxing state; 2) the tax must be fairly apportioned; 3) the
tax must not unfairly discriminate against interstate commerce;
4) the tax must be fairly related to the services provided by the
state.21° If a tax fails on the third prong of the test, a showing can
be made to justify the burden on interstate commerce by demon-
strating strong support for the first and fourth prongs.*'' The
First-Use Tax passed constitutional muster on prongs one, two,
and four of the Complete Auto Transit test, but ultimately failed
due to its discrimination against interstate commerce. '

Due to the similarity between the Hydrocarbon Processing Tax
and the First-Use Tax, the Hydrocarbon Processing Tax would
likely also pass on the same prongs {one, two, and four). The
“substantial nexus” (1) and the “fairly related” (4) prongs are
satisfied due to the substantial environmental hazards of process-
ing hydrocarbons.?'? Under the fourth prong, the Court does re-
quire the “measure of the tax” to be “reasonably related to the
extent of the contact.”?!* There is a considerable amount of con-
tact with the State when the minerals are processed. The Hydro-
carbon Processing Tax is only levied on processing facilities, not
the transportation of the materials through a pipeline. This levy
on facilities avoids the problem of taxing transit criticized by the
Court in Michigan-Wisconsin Pipe Line Co. v. Calvert** thus
making the Hydrocarbon Processing Tax more likely to pass the
fourth prong of the Complete Auto Transit test.

Professor Richard J. Pierce suggests that the second prong of
the Complete Auto Transit test is to ensure that “no state levies a
tax on more than its fair share of the activity.”*'> In his analysis
of the CWEL tax, Pierce concluded that the tax would likely pass

209 430 U.S. 274, 277-78 (1997).

210 4.

211 Sge Commonwealth Edison Co. v. Montana, 453 U.S. 609 (1981).

212 4. at 625-26. The court stated that the “fairly related” prong does not mean
“the amount of the tax of the value of the benefits allegedly bestowed as measured
by the costs the State incurs on account of the taxpayer’s activities. Rather, the test
is closely connected to the first prong of the Complete Auto Transit test,” which is
satisfied when the tax has a substantial nexus with the taxing state. Jd.

213 Id. at 626.

214 347 U.S. 157 (1954).

215 Pierce, supra note 144, at 188-189,
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the second prong because it is only taxing activity in one state
and the nexus for the tax of environmental protection would jus-
tify any opposition. Similarity to the CWEL tax reasonably sup-
ports application of Pierce’s conclusion to the Hydrocarbon
Processing Tax. :

The most tenuous prong for the proposed Hydrocarbon
Processing Tax is the third prong of the Complete Auto Transit
test: The tax must not unfairly discriminate against interstate
commerce. The drafters of the most recent proposal?'® have
clearly attempted to avoid the problems the third prong placed
on the First-Use Tax. As opposed to the First-Use Tax, the Hy-
drocarbon Processing Tax refunds out-of-state taxpayers the
amount that they paid the state of origin in severance taxes.
Under the First-Use Tax, such “tax credits and exclusions” were
only made to Louisiana severers, a practice that the Court found
highly offensive to interstate commerce, 2! It is unclear, and as
yet untested, whether a tax refund to out-of-state taxpayers is
sufficient to overcome the First-Use Tax problem, especially
when there can only be a refund if the state of origin also allows
for a similar tax credit to Louisiana taxpayers.

In addition to the suggested refunds to out-of-state producers
mentioned above, another method of bolstering constitutional
support for the Hydrocarbon Processing Tax would be to demon-
strate that the tax, while burdensome to interstate commerce, is
compensatory. The Court in Maryland v. Louisiana suggested
that such a classification of a tax may help justify its burden.?!®"
There must first be an “identification of the burden for which the
State is attempting to compensate.”?!* The recent proposal fails
to make such specific dedications of funds. It seems that the tax
will fail to pass constitutional muster for this absence of alloca-
- tion of funds and identification of the burden. While literature
about the Hydrocarbon Processing Tax?® suggests that the
money will be used for the environment, education, and various
other state interests, there are no specific dedications in the bill.
Although tax money does not always have to be allocated en-

216 8.B. 2, 1996 Leg., Reg. Sess. (La. 1996), supra note 203,

217 451 U.S. at 756, 760.

218 Id. at 758. If the tax is compensating for a substantial burden on a state, this
may justity the tax burden on interstate commerce. Id.

219 Id. This will probably also satisfy the nexus component of the Complete Auto
Transit test.

220 Miller, supra note 201.
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tirely to the burden for which it is exacted,”* such burdens must
be articulated. However, as the Court noted in Commonwealth
Edison, the 25% dedication to the environmental harms in the
First-Use Tax was insufficient to overcome the burden on inter-
state commerce.??? If the Hydrocarbon Processing Tax is ever to
be considered a viable tax, the drafters will have to link the tax
more closely with the environmental harms that such processing
causes. Allocations should include specific dedications to envi-
ronmental problems reasonably related to the oil and gas indus-
try, such as damages to wetland preservation and conservation.

B. Tax Lessons from Other Jurisdictions

Although Louisiana is among the states with the highest per-
centage of wetlands in the nation, other states have found it pru-
dent to offer tax incentives to private landowners in the hopes of
promoting conservation. Nationally, the wetlands taxing schemes
can be broken down into three broad categories: exempt, quali-
fied exemption, and not exempt.

Several states have designated all wetland areas as exempt
from property taxation.??? It is likely that such a move is a reflec-
tion of both the growing importance of the protection of wetland
areas as well as the fact that not many wetland areas exist in
some states, thereby making the tax breaks less painful to the
state and local coffers. Louisiana already discounts many areas
which fall under the broad wetlands definition. Because the tax
revenue does not represent substantial returns to the parishes,?*
an across the board exemption may be a reasonable approach to
attaining the goal of no net wetlands loss at the level of the pri-
vate individual. '

The qualified exemption category, into which Louisiana falls, is
a broad grouping which encompasses a variety of partial, but by
no means complete, tax breaks for landowners with wetlands on
their property. Several progressive wetlands protection states

221 Indeed, the Court stated in Commonwealth Edison Co. v. Montana that “a
mineral-rich State [may] require that those who consume its sources pay a fair share
of the general costs of government. . . .” 453 U.S. at 650.

222 See id. at 652 n.18 (White, J., concurring).

223 E.g., Tennessee (Tenn. Cope ANN. § 11-14-401 (2001)) and North Dakota
(N.D. Cent. Cope 57-02-08.4 (2001}).

224 E-mail from Paul Coriel to Ryan Seidermann (Sept. 18, 2001) (on file with
author). '
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such as New York and New Jersey fall under this category.??>
Under the plans of these states, no landowners receive tax breaks
for wetlands until they apply for a permit to develop the wetland
property. Only if the permit is denied by the Corps, EPA, or a
state agency can the landowner apply for a tax reduction; even
then, it is not an absolute elimination of the tax. These ap-
proaches simply seem to be a post-Lucas takings dodging
method for the states that do not foster a conservation-friendly
attitude among their land-owning citizens. Louisiana’s approach
(discussed supra) is different from that of New York and New
Jersey. The Louisiana practice of reducing taxes based on assess-
ments is an approach shared by several other states.226 Although
this approach is a step in the right direction, it is not nearly as
attractive or beneficial as the schemes of such states as Tennes-
see. The states falling into the “not exempt” category have no
statutory exemptions available for landowners who have wetland
areas on their property. All of the states’ approaches to wetlands
taxation are briefly outlined in Appendix 1.

C. Non-tax Incentives

Although most of this paper focuses on tax reduction incen-
tives for conservation-minded landowners, there are also incen- )
tives for voluntary wetlands conservation that either are or
should be available for private landowners in Louisiana. Two al-
ternatives to tax reduction that are available in Louisiana are
conservation subsidies and wetland mitigation banking,

1. Wetlands Conservation Subsidies

Louisiana currently has no state-level subsidy program to en-
courage private landowners to conserve wetland areas.??’ This is
not to say that there are not conservation subsidies available in
Louisiana. Federal programs, including the Wetland Reserve
Program (WRP),*® Conservation Reserve Program (CRP),2®

225 N.Y. EnvrL. CONSERY. Law § 24-0905 {McKinney 2001); 54 N.J. STAT. ANN.
§ 4-23.5 (West 2001).

226 E.g., Kansas (KaN. STAT. § 79-1476 (2000) (amended 2002)) and Connecticut
(Conn. GEN. STAT. § 12-63 (2000) (remanded 2002)).

227 E-mail from Paul Coriel to Ryan Seidemann (Sept. 18, 2001) (on file with au-
thor). There are simply no green space or open space subsidies for any type of
conservation at the state level in Louisiana,

2287 CF.R. § 1467.1 (2001).

2297 C.ER. § 1410.1 (2001).



Wetlands Conservation in Louisiana 479

Environmental Quality Incentive Program (EQIP),?° Wildlife
Habitat Incentive Program (WHIP),>*! Forestry Incentive Pro-
gram (FIP),>? and Swampbuster,?*® have substantially contrib-
uted to the preservation of wetlands in Louisiana.?* .

Subsidies provide real incentives for small landowners to enter
into conservation agreements where the above proposed tax re-
ductions may be less attractive because of considerable develop-
ment offers. Most of the conservation subsidies available in
Louisiana are for individuals with small tracts of wetlands where
a tax break of five to seven dollars an acre may be insignifi-
cant.?*® The reality of the tax reductions suggested previously is
that they will likely only make a difference in aggregate. Large
landowners with vast acres of wetlands on their property stand to
reap significant benefits from tax reductions due simply to the
large amount of land eligible for the tax break. On the other
hand, the monetary advantage for small landowners may not be
substantial enough for them to keep their land out of develop-
ment or agricultural production. In these situations, conserva-
tion subsidies could level the playing field for small landowners
who wish to conserve their wetlands while maintaining the eco-
nomic viability of their land.

In addition to the benefits to landowners from conservation
subsidies, it appears that, while property owners can gain sub-
stantial income from conservation subsidies, their property tax
rates on subsidized lands will not change. There is currently no
legislation, jurisprudence, or scholarship addressing this point,
but the taxation scheme in Louisiana seems to allow for this pos-
sibility.?*¢ This is significant because it means that landowners
may be in a win-win situation when they enter into subsidy pro-
grams, whereby they pay little property tax and still receive sub-

“sidy benefits (compared to letting the land stay idle).

One complication of such conservation schemes is that the sub-
sidy programs have caps limiting the total number of acres which

23016 U.S.C. § 3839aa (2001).

23116 U.S.C. § 3836a (2001) (repealed 2002).

23216 U.S.C. § 2103 (2001).

233 Water Bank Act, supra note 69.

234 See Appendix 2 for information on amounts of acreage currently enlisted in
each program in Louisiana.

235 See Appendix 2 for information on the minimurmn acreages necessary for entry
into the various federal subsidy programs.

236 Interview with Paul Coriel, Sept. 21, 2001.
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can be enrolled nationally at any one time.?*” For example, the
WRP was started in 1985, and reached its acreage cap in 2001.2%%
Louisiana, as one of the top ten enrolling states in terms of gross
acreage, would be wise to consider funnelling a portion of the
current budget surplus into a State level subsidy program to bol-
ster the national programs.

The federal programs can be divided into three broad catego-
ries: penalty programs, strict subsidy programs, and cost-sharing
subsidy programs. The best example of the penalty programs is
the Swampbuster program, which is part of the Food Security
Act>*® The Swampbuster program denies farmers federal subsi-
dies when they plant commodity crops on wetland areas. Al-
though' this disincentive to wetland destruction does not apply to
all crops,® it has successfully acted as a deterrent to much wet-
land destruction since its passage in 1985.

The cost-sharing subsidy programs, represented in Louisiana
by such programs as WHIP, EQIP, and FIP, are agreements be-
tween farmers and the federal government to cooperate to reach
particular conservation goals on individual parcels of land.
WHIP is a program in which the federal government, through
the National Resources Conservation Service (NRCS) of the
United States Department of Agriculture (USDA), provides
planning and financial assistance to landowners for the enhance-
ment or creation of fish and wildlife habitats.>*! Agreements
with NRCS are entered into on a five or ten year contract basis.
This program is relevant to wetlands conservation because it ex-
tends to upland and inland wetland habitats as well as riparian
and in-stream habitats. The benefit to wetlands under this pro-
gram is secondary to the benefit of wildlife, but it is nevertheless
important.>? The only land not eligible for WHIP is federal

237 E-mail from Billy Moore, State Admin. Officer, Natural Res. Conservation
Serv. (NRCS), United States Dep’t of Agric. (USDA), to Ryan Seidemann (Nov. 19,
2001) (on file with author).

238 J4.

239 Water Bank Act, supra note 69.

240 Margaret N, Strand, Federal Wetlands Law: Fare 111, 23 EnvrL. L. ReP, 10354,
10357 (1993).

241 The financial assistance provided by the NRCS is up to 75% of the expense of
implementing and maintaining the conservation praject. See http://www.nres.usda.
gov/programs/whip.

242USDA, WHIP Fact Sheet, ar hutp://www.nres.usda.gov/Programs/farmbill/
2002/pdfiwhipfact.pdf (last visited Sept. 20, 2001).
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land, or lands enrolled in the CRP, WRP, or Water Bank Act
(WBA) programs.?*?

Similarly, EQIP is a cost-sharing federal program which oper-
ates on a five to ten year contract basis to manage agricultural or
livestock areas in order to minimize the detriment to adjacent
environmentally sensitive areas. Additionally, EQIP may in-
volve incentive payments “to encourage a producer to perform
land management practices such as nutrient management,
manure management, integrated pest management, irrigation
water management, and wildlife habitat management.”?*

Both WHIP and EQIP were reauthorized as part of the 2002
Farm Bill. Another 2002 Farm Bill reauthorization that may of-
fer an attractive cost-sharing alternative that could enhance wet-
lands conservation is the FIP.2*> Because many of the inland
wetlands in Louisiana consist of forested lands, the FIP, which
provides cost-sharing assistance to landowners interested in pro-
ducing timber crops, may help restore or maintain wetland areas
on a short-term basis. 2

Two major strict subsidies from the federal government which
are in action in Louisiana are the CRP and the WRP. Under the
CRP, landowners enter into ten to fifteen year contracts with the
federal government, whereby, through the Commodity Credit
Corporation (CCC), the government pays rental payments for
the removal of highly erodable land and wetland areas from agri-
cultural production.”*” This program works much like a conser-
vation easement; the landowner retains property rights to the
land, but has numerous restrictions on its use.

The WRP, much like the CRP, is a strict incentive program
through which the federal government makes payments to pri-
vate landowners in order for them to keep their land agricultur-
ally idle. Under this program, the government purchases thirty-
year or perpetual easements from the landowner. Alternatively,

243 In addition, land deemed unlikely to represent viable habitat is sometimes ex-
cluded from eligibility from WHIP and other programs.

244 USDA, EQIP Fact Sheet, at http://www.nhq.nrcs.gov/OPA/FB960PA/egip-
fact.html (last visited Sept. 20, 2001).

245 The FIP was originally authorized in 1978, but the 2002 Farm Bill extended the
program through 2002, 16 U.S.C, § 2103.

246 USDA, FIP Fact Sheet, at hitp://www.ncrs.usda.gov/programs/fip/FIP/FIPfact.
html (last visited Sept. 28, 2002).

247 Strand, supra note 240; USDA, CCC Fact Sheet, available at http:/fwww.nhq.
ners.usda.gov/OPA/FB960OPA/ChngFact.html (last visited Sept. 16, 2002).
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the landowner may elect to enter into shorter cost-share restora-
tion agreements with NRCS. The restoration cost allocation var-
ies depending on which agreement the landowner chooses.?*®

One potential problem with the major federal subsidy pro-
grams is that they are largely limited to restoration of land that
has been devoted to agricultural purposes. This may become a
problem because, while agriculture has historically been one of
the major destroyers of wetlands, even agricultural land is now in
danger of displacement in many areas due to urban sprawl.>*®
Consequently, these agricultural incentives/disincentives aimed
at wetlands protection may be losing some of their effectiveness.
Granted, several of the subsidies discussed above would likely
restrict urban development of areas protected under an agree-
ment with the USDA or some other agency. However, these
programs are facing increased financial burdens. Considering
these limitations to the federal programs, Louisiana should con-
sider implementing conservation subsidies that could either sup-
plement the ailing federal programs or fill gaps missed in them,
such as the protection of non-agricultural lands. Whereas, fed-
eral programs focus their attention on the reclamation of con-
verted wetlands, a state program could promote preservation of
intact wetlands in the face of development generally, both urban
and agricultural.

Louisiana is hot the only state lacking state-level conservation
subsidies. However, some states have provided for conservation
by making available state funds either to fill the lacunae left by
federal subsidies or to supplement the federal subsidies. Few of
these programs are outright grants of funding for wetlands con-
servation or preservation. Most protection for wetlands from
subsidy programs exists in the form of open space, green space,
or agricultural subsidy programs. For example, wetlands may be
protected tangentially under the Florida Forever program which

248 For perpetual easements, the USDA covers 100% of the restoration costs; for
thirty-year easements, the USDA covers 75% of the restoration costs; for typical
ten-year restoration cost-share agreements, which do not place easements on the
property, the USDA pays 75% of the restoration costs but doés not make rental
payments. USDA, WRP Fact Sheet, ar http://www.nrcs.usda.gov/programs/farmbill/
2002/pdffWRPFct.pdf (last visited Sept. 28, 2002).

249 Karen M. White, “Extra” Tax Benefits for Conservation Easements: A Re-
sponse to Urban Sprawl, 18 Va. EnvrL. LI 103 (1999). Indeed, this appears to be
at least partial motivation for the LTC’s use value taxation scheme as applied to
agricultural property.
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“authoriz[es] certain municipalities to create a funding mecha-
nism for greenspace management and exotic plant control,”2%¢

Obviously, funding does not, and probably could never, exist
for the creation of a wetlands protection subsidy at the state level
in Louisiana that would cover all privately owned wetlands. If
such a subsidy were to be implemented in Louisiana, it would
have to be narrowly tailored to accomplish specific preservation
goals. For example, the legislature could create a wetlands sub-
sidy rather than a green space subsidy to limit possible enrollees.
Alternatively, it may very well be that such a subsidy, in order to
remain viable, would have to be focused on even more specific
goals than simply wetlands preservation. With the relative abun-
dance of federal subsidies available for the protection of agricul-
turally endangered and coastal wetlands, a prudent course of
action in the present climate would be to create a non-agricul-
tural, inland wetland subsidy which would target some of the
most under-protected wetland areas in the state. Another option
would be to use an assessment scheme to implement a broader
wetland subsidy program, whereby a case-by-case evaluation of
applicants’ land could be made to determine the need for preser-
vation on particular tracts on an endangered scale basis.?*! In
the current budget surplus climate in Louisiana, the establish-
ment of a comprehensive wetlands protection strategy should in-
clude expenditures for the granting of subsidies.

A Louisiana wetlands subsidy should function as a voluntary
program, much like a conservation easement, where private land-
owners would agree to abstain from farming or developing ex-
tant wetlands on their property for a period of five to ten years.
In exchange for this agreement, the State would pay landowners
sums comparable to those paid by existing federal programs.
The Louisiana program would have to operate outside of the fed-
eral conservation programs in order to avoid having the same
property covered by multiple subsidies. This would ensure the
protection of a maximum amount of endangered land in Louisi-
ana. Like its federal counterparts, the Louisiana program could
also work with landowners to restore wetlands on their property
under a cost-sharing/rental program with the amount of the State

250 Fra. StaT. ch. 259.105 (2002).

251 For example, the most important and under-protected areas receive priority
funding, and this continues until an acreage cap is met or funding runs out. This is
similar to the method used by federal programs such as the CRP and WRP.
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contribution to be determined by the length of the contractual
agreement with the landowner. The distinguishing element of
the State program should be that only inland wetland areas
would be eligible. Such an approach would help to balance the
substantial bias in favor of Louisiana’s coastal wetlands with new
attention directed at inland and fresh water wetlands.

2. Wetland Mitigation Banks

Over the past decade, wetland mitigation banks have emerged
as one of the most promising means of preserving and restoring
endangered environments.2> Wetland mitigation banks can be
categorized into three varieties: existing wetlands, restored wet-
lands, and created wetlands. They provide a means by which de-
velopers can offset their projects’ deliterious effects on existing
wetlands through the preservation, restoration, and/or creation
of wetlands elsewhere. Some agencies now require developers to
provide for the maintenance of wetland banks in order to be
granted a permit to build in certain areas. Katherine Yates de-
scribes these mitigation banks as “compensatory mitigation . . .
achieved through a process where a permittee restores, creates,
or protects another wetland in exchange for or, to replace the
one destroyed.”>>* Essentially, developers invest in “banks” that
allow them to buy up “destruction credits” for other wetland
areas.

The success of these mitigation banks, however, has not been
without controversy. Some concerns have been voiced regarding
the effectiveness with which artificially created wetlands will be
able to replace the destroyed wetlands, although the current view
in the legal arena seems to be that mitigation banks are better
than nothing.*** Additionally, it should be kept in mind that not
all mitigation banks are “created” wetlands. Rather, many pro-
tect existing wetland areas. Indeed, these types of ventures have
become very popular among law makers?>> and land develop-
ers.”® No one doubts the effectiveness of using programs such as
these to preserve and maintain intact wetlands in their pristine
state. However, some critics argue that the ability of developers

252 Yates, supra note 13.

253 Id. at 593.

254 Jocelyn Kaiser, Wetlands Restoration: Recreated Wetlands No Match for Origi-
nal, 293 Science 25 (July 6, 2001).

255 Id.

256 L ehman, supra note 13,
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to buy the rights to destroy wetlands in one area by preserving
them in others undermines overall environmental goals.?>” A
pragmatic view of these endeavors is that development will con-

~tinue. Consequently, wetlands will continue to be threatened,

encroached upon, fragmented, and destroyed. Creating a sub-
stantial economic incentive for private landowners to maintain
extant pristine wetlands that will not be fragmented into smaller
non-viable tracts is both practical and realistically beneficial.
The Louisiana tax scheme can be used in the context of wet-
land mitigation banks to promote the preservation of such pris-
tine environments by a means that both generates revenue and
minimizes taxes to landowners. Such a scheme should be seen as
obtaining environmental goals through a realistic means.?® In-
deed, it is the intact, pristine wetland banks (as opposed to the
restored or created wetlands) which garner the highest price
from developers.”® Such high per acre payments for maintaining
the status quo of land far outweigh the minimal taxes currently
assessed on these lands. Although valuations vary from assessor
to assessor, wetlands mitigation banks are typically taxed under
the marshland or timberland use value schemes in Louisiana.?®°
With such high profit returns at such low tax rates, it seems that
tax attorneys and other financial advisors to Louisiana landown-
ers should counsel their clients regarding the potential benefits of
wetlands mitigation banking of intact wetlands on their prop-
erty.?®! This would help to protect existing wetlands which are
considered, both environmentally and economically, to be the
most worthwhile category of wetlands for banking purposes.?®*
Louisiana is a progressive state when it comes to wetlands mit-
igation banking. Although many states have no statutory lan-

257 See, e.g., the problems outlined by Coleman, supre note 29,

258 E.g., money incentives which make it beneficial, and perhaps profitable, to the
landowner to keep wetland property idle.

259 Wetland mitigation banking credits vary considerably across the country. Per
acre credits vary from $1,950 in California to about $40,000 in Florida. The rates
vary by bank, not by state. See generally, MITIGATION BANKING: THEORY AND
Practice, 221-56 (Lindell L. Marsh et al. eds., Island Press 1996). The Fina La
Terre mitigation bank in Louisiana, which exists for the purposes of facilitating oil
and gas extraction and production, charges only $50 per credit. Yates, supra note 13
at 596.

260 Interview with Paul Coriel (Sept. 18, 2001).

261 Although there are no statutes, regulations, or jurisprudence on the issue, it is
probable that mitigation banks will be assessed in the same manner as non-mitiga-
tion marshland or timberland by the LTC. Id.

262 See Yates, supra note 13.
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guage regarding the creation or functioning of mitigation banks,
comparing the Louisiana approach®? to those of some of the
other states which have codified banking is worthwhile. There
are two broad groups of states having statutory allowances:
States authorizing public-run banks (e.g., Arkansas)?** and states
authorizing either publicly or privately administered mitigation
banks (e.g., Louisiana), Nearly all of the states combining some
sort of public/private operation of mitigation banking programs
resemble the programs allowed in Louisiana.?** Only the Cali-
fornia program introduces a novel approach that is worth noting
for possible implementation in Louisiana. The California Fish &
Game Code § 1775 authorizes the establishment of wetlands mit-
igation banks in the Sacramento-San Joaquin Valley in much the
same way as does 9 La. Rev. Stat. § 214.41. However, the Cali-
fornia statute additionally authorizes the use of rice fields as miti-
gation banks. This novel combination of agricultural use and
conservation goals may present an economic benefit not yet real-
ized in the Louisiana mitigation banking program. Although this
could not be implemented in every case, it may attract landown-
ers to create perpetual banks in situations where they otherwise
would not do so. Substantial sums of money could be made by
landowners, as they could generate revenue from the agriculture,
as well as receive income from the purchase of mitigation credits.

There is one major shortcoming to the Louisiana mitigation
banking scheme. As with most other wetlands protection pro-
grams in Louisiana, lawmakers only appear to be concerned with
those areas within the Louisiana Coastal Zone.?® Although very
progressive when compared to many other states’ mitigation
banking programs, the scope of the Louisiana program is much
too narrow, ignoring the existence of wetlands north of the

26349 La. REv. STAT. AnN. § 214,41 (2001).

264 Arx. CODE AnN. § 15-22-1001 (1999).

265 E.g., Maryland (Mp. Cope Ann., Envir. § 5-901 (2001)), North Carolina
(N.C. GEN. StarT. § 143-214.8 (2001)), Washington (WasH. ReEv. CoDE ANN.
§ 90.84.005 (2001)), Wisconsin (Wis. STAT. ANN. § 281.37 (2001)), and Oregon (Or.
REv. StaT. § 196.600 (1999)). .

265 Although this limitation is not explicitly stated in the pertinent legislation, it is
implied through the placement of the mitigation banking regulations in the Coastal
Zone portion of the Louisiana Administrative Code. This limitation is also implic-
itly evidenced by discussions in Yates, supra note 13 and Michael Rolland, The Sys-
temic Assumptions of Wedland Mitigation: A Look at Louisiana’s Proposed Wetland
Mitigation and Mitigation Banking Regulations, 7 TuL. EnvrL. L.J. 497 (1994).
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Coastal Zone.2®” Even though the wetland areas outside of the
Coastal Zone do not typically serve the seafood production and
tourism functions of their southern counterparts, they still per-
form a wealth of other functions (e.g., flood protection, wildlife
habitat, and water filtering). These areas need to be protected
with the same fervor as the wetlands located in the Coastal Zone.
We suggest a few possibilities for extending the for-profit mitiga-
tion banks to areas outside of the Coastal Zone. The most logi-
cal of these extensions is to broaden the scope of the existing
legislation to allow for the creation of mitigation banks through-
out Louisiana. Louisiana should also examine the possibility of
allowing certain rice fields to be used as mitigation banks in
much the same way as does California.

Some of the more regulation-neglected wetland areas (e.g.,
northern Louisiana) are the home to numerous acres devoted to
rice production.”®® Similar to the California scheme, these areas
could be used as mitigation banks where their rice cultivation
character resembles-the habitats of particular wetlands planned
for mitigation. These areas would likely function comparably to
the seasonal ponds at issue in the SWANCC case. This is due to
the seasonal flooding and draining of rice fields that is necessary
for planting and harvesting.>®® Nevertheless, these areas could
provide flood protection {especially due to their general proxim-
ity to the Mississippi River in Northern Louisiana)?”° all year, as
well as some habitat support during the months when the fields
are flooded (typically March through August).?’* Since rice
fields are less useful than pristine wetlands, or even constructed
mitigation banks, it should take many rice field acres to equal
one destroyed wetland acre. One major concern with using rice
fields as mitigation banks is the pesticides used on the rice. Some
pesticides have been demonstrated to have detrimental and even

267 Some measure of mitigation banking under Corps authority does exist outside
of the Coastal Zone, but the scope of coverage is currently unclear. E-mail from Jim
Holcombe, Mitigation Coordinator, Coastal Mgmt. Div., La. Dep’t of Natural Res.,
to Ryan Seidemann (Jan. 11, 2002) (on file with author).

268 See, e.g., LSU AGRICULTURE CENTER, 2001 LouisiaNa RiCE ACREAGE BY
VarieTY at http://www.agctr.lsu.edu/Subjects/rice/Parish/Acreage2001.htm (last vis-
ited Nov. 16, 2001} [hereinafter LSU AcricUuLTURE CENTER; E-mail from Jim Hol-
combe to Ryan Seidemann (on file with author).

269 James W. Avault, Ir., Catastrophic Loss of Pond-Raised Crawfish Attributed to
Rice Insecticide, 27 AQUACULTURE MAGAZINE 45 (2001).

270 Yates, supra note 13; Rolland, supra note 266.

271 L8U AGRICULTURE CENTER, supra note 268.
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deadly impacts on wetland flora and fauna.?”> This suggests that
all land enrolled in a mitigation bank program would have to
couple rice production with crawfish aquaculture in an effort to
ensure that minimally destructive pesticides are used on the
crops.””? Non-crawfish fields could be enrolled with the stipula-
tion that only minimally destructive pesticides will be used. Ad-
ditionally, like the California scheme, rice mitigation banks
would have to conform to the minimum requirements of all miti-
gation banks within the state (which may require a tweaking of
the current regulations). Because the cost of rice production is
high compared to other Louisiana crops, this extra financial in-
centive may be mutually beneficial to farmers and developers
looking to bank wetland areas comparable to rice production
areas.?™

ConNcLusIoN

As protections for wetland areas erode in the current legal en-
vironment (e.g., SWANCC, Lucas, and their progeny) and
threats to wetlands increase via increased development in wet-
land areas, new approaches to the conservation of these sensitive
areas are needed. Much of the wetlands regulation to date has
been accomplished by the federal government by means that
have often amounted to takings under the Fifth and Fourteenth
Amendments of the United States Constitution (e.g., Lucas and
Palazzolo). An important approach after Lucas is one which
minimizes the takings problems and fosters the development of a
positive relationship with landowners. Adjustments to existing
tax laws may be one way to do this. Using monetary incentives
to engender a conservation attitude has proven successful among
private landowners in the past.?”> Such alterations to the Louisi-
ana tax scheme, as suggested here, minimize governmental en-
croachment on landowners’ property rights. Under current
Louisiana legislation, destructive agricultural practices are more
economically beneficial to private landowners than conservation.
Landowners can simultaneously make a profit from agriculture

272 Interview with Paul Coriel (Sept. 18, 2001).

273 The multitasking of land has grown in popularity in Louisiana in recent years
due to the alternating seasons of rice and crawfish harvesting. See LSU AGRICUL-
TURE CENTER, supra note 268,

274 L. Eugene Johnson et al., Rice Economics in Loutsiana Rice PRoDUCTION
Hanprock 100 (1999),

275 See, e.g., Lynne et al., supra note 59, at 13.
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while benefiting from a preferred tax status, compared to those
applied to wetland areas. In light of such a startling reality, it
seems prudent at this point to adopt either a more wetlands-
friendly taxation scheme or to eliminate taxes on wetland areas
altogether (as have Tennessee and North Dakota). If taxes on
wetland areas are to remain in place, at a minimum, it is time for
the legislature to expand the “marsh land” term as it is now used
by the LTC to cover “wetlands” as defined by the EPA and as
refined by subsequent jurisprudence and scholarship. Addition-
ally, more effort needs to be expended by the LTC to ensure that
assessments are standardized across the state. Currently, wet-
land areas may not receive preferred tax status, or they may be
assessed under any number of categories within the LTC’s taxa-
tion scheme.?’® Such subjectivity creates an inequitable system
as applied to landowners.?”” According to the LTC manual,
marshlands are currently assessed using a three stage efficiency
scheme, divided into east and west zones, and limited to South
Louisiana. It is apparent that this efficiency method of assessing
use value taxes by the LTC is not adequate because the danger of
over-taxing areas may lead to conversion of wetland property
into something more economically viable. Also apparent in the
current LTC scheme is a lack of emphasis on inland wetland ar-
eas.?’® The inland wetlands appear to be going unnoticed due to
the grave threats to Louisiana’s coastal wetlands. This focus is
unfortunate and harmful, as such inland areas perform vital flood
abatement functions and serve as a home to numerous endan-
gered species. It is time for the LTC and the state legislature to
take action to protect these threatened inland areas, possibly as a
category entirely distinct from the coastal areas that are currently
receiving so much attention.

Non-tax incentives may also be able to mitigate losses to wet-
land areas in Louisiana. Although the federal government’s pro-
grams have succeeded in protecting vast areas of wetlands in

276 Interview with Paul Coriel (Sept. 18, 2001).

277 Ji is apparent that this was not the intention of the creators of the current LTC
standards, but their model approach has broken down in practice due to a lack of
uniformity in the assessments of independent assessors.

278 It is unlikely that brackish or saltwater marshes will be found in the upland
portions of the state. This focus is also evident in the legal scholarship on wetlands
in Louisiana, where there is a virtual absence of treatment of these areas. Indeed,
no state regulation of wetlands exists outside of the coastal zone in Louisiana. E-
mail from Jim Holcombe to Ryan Seidemann (Jan. 11, 2002) (on file with author).
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Louisiana,?” there is still much to be done. There are gaps in the
protections afforded by the federal programs which could be fil-
led by smaller-scale state subsidies directed specifically at wet-
lands. Conservation servitudes also hold some promise for
wetlands protection. However, adding tax-reducing incentives
(in some cases just to compensate for the servitude’s reduction of
property values) to the creation of conservation servitudes may
make them more attractive.?®® Along these lines, providing tax
incentives may also help in the creation of new wetlands mitiga-
tion banks in endangered areas. Finally, changes to the sever-
ance tax structure could be used to offset the losses felt by the
state and local governments as a result of providing tax breaks to
private landowners.

The state of Louisiana is losing its wetlands at an alarming
rate, both in the coastal and inland areas. Many of these losses
are irreversible, as studies have shown that reconstructed wet-
lands fail to adequately represent their pristine counterparts.261
The time to act to create a more conservation-friendly environ-
ment in Louisiana is now. State action on any one of the numer-
ous issues addressed herein could significantly stem the tide of
wetlands loss and bring Louisiana closer to its goal of “no net
loss” of wetlands,
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ArPENDIX 1

TAx TREATMENT OF WETLAND AREAS IN VARIOUS
UnNITED STATES JURISDICTIONS

Tax TYPE OF
StaTE BREAK? | Extent?>2 Lanp?83 StaTuTE?S*
Alabama No — — —
Alaska No —_ — —_
Arizona Yes Reduced Open Space Ariz. Rev. Stat.
§48-5702
Arkansas Yes Reduced Wetlands Ark. Stat. Ann.
for $26-51-1505
Restoration
California Yes Reduced Open Space Ca. Const. Art.
XIII §8
Colorado No — — —
Connecticut Yes Exempt Open Space Conn. Gen.
(non-profits) Stat. Ann.
12-107f
Delaware Yes Exempt Open Space ~ Del. Code Ann.
. tit. 9, §8106
District of No — — —
Columbia
Florida No — — —
Georgia No — — —
Hawaii Yes Exempt Open Space Hawaii Rev. .
Stat. §246-34
Idaho No — -— —
Illinois Yes Reduced Open Space Ill. Rev. Stat.
ch. 35, §200/10-
155
Iowa Yes Exempt Native Prairie Iowa Code Ann.
and Wetlands §427.1
Indiana No — — —

282 This column refers to the extent of the tax exemption for the relevant property
provided by each state or territory. Each state either provides no tax exemption, a
total tax exemption or a partial exemption for the relevant land. Partial exemptions
are reductions in the tax rate compared to other lands and are denoted by
“reduced.”

283 This column details exactly what types of exemptions or reductions are
available for landowners in each state or territory. Vatious types of land are listed
because it is likely that wetland areas may be protected under a broad range of
classifications in various jurisdictions.

284 This column provides the original citation to the statutory material for each
state or territory in which the listed tax benefits are located.
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Tax TyPE OF
StaTE BreAK? | EXTENTSSZ LAND StaTuTe?®
Kansas No — — ——
Kentucky No — — —
Louisiana Yes Reduced Marshland, La. Rev. Stat.
Timberland §47:2307
Maine Yes Reduced Open Space Me. Rev. Stat.
Ann. tit. 36,
§1106-A
Maryland No — — —
Massachusetts No — — —
Michigan Yes Exempt Open Space Mich. Comp.
Easement Laws Ann.
' §324.36105
Minnesota Yes Exempt Wetland Minn. Stat.
Ann, §272.02
Mississippi No — — —
Missouri Yes Reduced Open Space Mo. Ann, Stat.
§67.895
Montana Yes Reduced Conservation Mont. Code
) Easement Ann. §76-6-208
Nebraska No — — —
Nevada Yes Reduced Open Space Nev. Rev. Stat.
§361A.090
New Hampshire Yes Reduced Open Space N.H. Rev. Stat.
Ann. §79-A:5
New Jersey Yes Reduced ‘Wetlands N.J. Stat. Ann.
§54:4-235
New Mexico No — — —
New York Yes Reduced Wetlands N.Y. Envir.
(freshwater) Conser.
§24-0905
North Carolina No — — —
North Dakota Yes Exempt Wetland N.D. Cent.
Code §57-02-
08.4
Ohio No — — —
QOklahoma No — — —
Oregon Yes Exempt Wetland (non- Or. Rev. Stat.
profits) §29:307.115
Pennsylvania Yes Exempt Open Space 16 Pa. Cons.
State. 11943
Puerto Rico Yes Exempt Mangrove PR St 28 § 81

Swamp
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Tax _ TypE OF
STATE BrEAK? | EXTENT? LAND StaTUTESS
Rhode Island Yes Reduced | Open Space R.L Gen. Laws
Easements §44-5-12
South Carolina No —_ — —
South Dakota No -— —_ —_
Tennessee Yes Exempt Wetlands Tenn. Code
Ann. §11-14-401
Texas Yes Reduced Open Space Tex. Const. Art.
VIII §1-d-1
Utah No — — —
Vermont No — — —_
Virginia Yes Exempt Waters (non- Va. Code §58.1-
profits) 609.8
Virgin Islands Yes Exempt Open Space 33 V.IC, 2355
{non-profits)
Washington Yes Reduced Open Space Wash. Rev.
Code Ann,
§84.34.060
West Virginia No — — —
Wisconsin Yes Differential | Swamp Wis. Stat. Ann.
Treatment §70.32
Wyoming No — — —
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ACREAGE INFORMATION FOR Loursiana
CONSERVATION SUBSIDY PROGRAMS

APPENDIX 2
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ACREAGE REQUIRED
FOR PROGRAM

NUMBER OF

NuUMBER OF

CONTRACTS ENROLLED
PROGRAM Mmamum MaxiMUM ACRES
Conservation 0.0 ‘No 2,664 206,979.7
Reserve maximum
Program285
Wetlands Reserve 0.0 1,000.0/year 140,004.0
Program236
Wildlife Habitat 00 No 201 16,493.23
Incentives maximum
Pr ogram287
Environmental 0.0 No 3488 358,054.0
Quality maximum
Incentives
Program288
Forestry Incentives 50 1,000.0 2,055 75,370.30
Programzsg
Swampbuster>>? 0.0 0.0 N/A 110,000.0

285 Data supplied by personal communication with David Carnline of NCRS,
Sept. 24, 2001 and Nov. 7, 2001. '
286 Data supplied by personal communication w1th Billy Moore of NCRS, Sept.
19, 2001 and Nov. 13, 2001.
287 Data supplied by personal communication with Ron Marcantel and Tim
Landreneau of NCRS, Oct. 30, 2001 and Nov. 7, 2001.

288 14,
289 Id,
290 Id.



